United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANTS A AND JOINT APPENDIX 


Gnited States Court of Appeals, 


FOR THE DISTRICT OF COLUMBIA cIRCUIT’ 


No. 16,203 


ese 


ESTHER EDEN, et al., See 
aesercin ees: 


ALEXANDER DRAZIN, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SHELDON E. BERNSTEIN 
PAUL H. MANNES 


1725 Eye Street, N. W. 
Washington 6, D.C. 


Attorneys for Appellants 
Of Counsel: 


BERNSTEIN, KLEINFELD & ALPER 


1725 Eye Street, N. W. 
Washington 6, D.C. 


ne UEEEESEEEENSCrE Grea 
Washington, D. C. ROBERT I, THIEL EX 3-0625 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


Defendant-.appellants sold plaintiff-appellees a warehouse taking 
back a purchase money note and second deed of trust requiring monthly 
payments on the 31st of each month, containing no grace period, and 
giving the holder the right to accelerate the full balance upon default. 
The note was placed in a bank for collection. While the first four pay- 
ments were each received a few days late by the bank, there was no 
evidence whether the holder was so advised. When the fifth payment 
was not timely made, the holder (defendant) gave plaintiff written notice 
of acceleration and threatened foreclosure unless the full balance was 
paid. Upon suit to enjoin the acceleration and the threatened foreclosure, 


the questions presented are: 


1. Whether the trial court could grant a preliminary injunction 


in the absence of any showing of irreparable injury to plaintiff? 


2. Whether equity can vary the terms of the note and deed of 
trust and destroy the holder's right to accelerate upon the conditions 
specified in the note and deed? 


3. Whether a conventional collecting agent-bank has any implied 
authority to waive timely payments of a note containing an acceleration 
clause, or, in any event, whether such authority can be presumed in the 


absence of any evidence of such authority ? 


4. Whether, assuming that the collecting agent has such authority, 
a waiver of future right to accelerate upon future default results from 
the mere silent receipt of four late payments ? 
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STATEMENT OF THE CASE 
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SUMMARY OF ARGUMENT 


ARGUMENT 


A. It Was an Abuse of Discretion for the Trial Court to 
Grant a Preliminary Injunction Where Plaintiffs Had 
Not Shown, and the Trial Court Did Not Find, that 
Plaintiffs Would Suffer Apreperabls ol if Denied 


Relief 


. The Trial Court Erred in Holding that it was Unconscionable 
To Permit the Holder to Accelerate the Balance Due on 
A Note Because of an Overdue Payment, when the Four: 
Prior Payments Were Accepted roe the Bank a Few wADY 
Late ° 


1. There Was No Evidence Defendants Either Moauiessea 
In Or Authorized Reception of Late Payments 


2. Defendants Could Have Accelerated the Note 
Immediately Upon the First Default. 
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Right of His Principal . . 
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Vv. 


ALEXANDER DRAZDI, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal, in an action for breach of a real estate contract, 
from an order entered by the United States District Court for the District 
of Columbia, on December 2, 1960, enjoining the acceleration and fore- 
closure of the deed of trust note executed in connection with that contract. 
Jurisdiction of the District Court was laid under § 11-306, D.C. Code 
(1951 ed.). Notice of Appeal was timely filed December 29, 1960. 
Jurisdiction of this appeal is given by 28 U.S.C. § 1292(1). 


STATEMENT OF THE CASE 


An action for damages for breach of a real estate sales contract 
was filed on June 14, 1960, by the appellee-buyers against the appellant- 
sellers. Sellers took back and retained a conventional purchase money 
note secured by a second deed of trust. Plaintiffs having failed to make 
the regular monthly note payment due October 31, 1960, the defendants, 
on November 2, 1960, wrote them expressing the holder's election to 
accelerate the note and demanding the full balance due under threat 
of foreclosure. On November 4, 1960, after receipt of this notice, 
plaintiffs first tendered payment of the overdue installment only to the 
collecting agent , Security Bank, who, upon defendants' instructions, 
refused to accept the payment, and then plaintiffs tendered payment to 
defendants who also refused to accept the payment. (Findings of Fact 
1-7, J.A. 34, 35). 


Thereupon plaintiffs filed a motion for a temporary restraining 
order and/or permanent injunction (J.A. 11,12). In response to a rule 
to show cause (J,A. 19), defendants filed a motion to dismiss the plaintiffs' 
motion (J.A. 26). After a hearing, the court below granted plaintiffs a 
preliminary injunction (J.A. 33, 34) enjoining defendants from accelerating 
the note and from instructing the trustees under the second deed of trust 
to foreclose, because of plaintiffs' failure to make the payment due 
October 31, 1960. 


The prior installments on the note were due June 30, July 31, 
August 31, and September 30. The bank accepted payments without 
objection on July 5, August 4, September 1, and October 4 (Findings of 
Fact 6, J.A. 35). There was no evidence showing either that the defend- 
ants knew that the bank had accepted late payments or that the bank had 
any authority beyond that of a conventional collecting agent. There was 


no testimony whatsoever that defendants made expressly waived any 


: menceforth the parties will be referred to as below, plaintiffs and 
defendants. 
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of the provisions of the note or deed of trust, specifically the right 
to accelerate the full balance in case of default. There was also no 
showing in any manner that the acceleration of the deed of trust note 
would cause any irreparable injury to plaintiffs. 


STATEMENT OF ERRORS 
The District Court erred: 


1. In enjoining and restraining defendants from accelerating the 
deed of trust note because of plaintiffs' admitted failure to pay an 
installment when due. 


2. In enjoining and restraining defendants from instructing the 


trustees under a deed of trust to foreclose. 
3. In signing an order varying the contract rights of the parties. 


4. In ruling that there was a waiver of defendants' right to accelerate 
the deed of trust note, and direct foreclosure in the absence of any evidence 


that defendants authorized the bank to accept late payments or had knowl- 


edge that the bank had received late payments. 


5. In holding that a bank, as a conventional collecting agent on a 
deed of trust note, had implied authority to waive the holder's right to 
timely payment and thereby waive future rights to accelerate and direct 


foreclosure. 


6. In holding that plaintiffs were entitled to a preliminary injunction, 
even though there was no evidence of any irreparable injury resulting from 


the acceleration. 


SUMMARY OF ARGUMENT 


The court below improvidently exercised its power to enjoin 
without an indispensable finding of irreparable injury. 
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This was a commercial transaction between business people. 
For aught shown by the record, plaintiffs were well able to pay the 
sellers (noteholders) the full purchase price in cash, having failed to 
keep their bargain as expressed by the note and deed of trust. No 
injunction would lie without a showing and finding of irreparable injury, 
and the gap cannot be filled in by any assumption or inference of such 
injury. 

Moreover, the court below erred in concluding that it was 
unconscionable for the sellers to accelerate the note, when this was 
the sellers’ contractual right. The fact that the collecting agent, 
Security Bank, accepted four prior payments a few days late in no way 
varied or impaired the noteholders' contractual right to accelerate in 
the absence of any evidence whatsoever either (1) that the bank had 
express or implied authority to vary the terms of the note, or, (2) that 
the noteholders knew the bank had accepted late payments. Certainly, 
in the absence of evidence to the contrary, a collecting agent's authority 


is actually and ostensibly no more than to receive money for its princi- 


pal. It has no power to vary the contract between the parties or to waive 
any of its principal's rights. Any assumption to the contrary would be 
grossly disturbing to accepted banking custom and usage. 


ARGUMENT 


A. IT WAS'AN ABUSE OF DISCRETION FOR THE TRIAL COURT 
TO GRANT A PRELIMINARY INJUNCTION WHERE PLAINTIFFS 
HAD NOT SHOWN, AND THE TRIAL COURT DID NOT FIND, 
THAT PLAINTIFFS WOULD SUFFER IRREPARABLE INJURY IF 
DENIED RELIEF. 

At the hearing of this matter, there was nothing adduced indicating 
that plaintiffs would be irreparably injured were a preliminary injunction 
denied them. There is nothing in any pleading except the naked 
allegation in plaintiffs’ motion that ''the plaintiffs are in danger of 


suffering irrevocable and irreparable injury." The court did not make 


a finding of fact that plaintiffs would suffer irreparable injury in the 


absence of its issuance of an injunction. Plainly the reason for this 
was that there was no evidence to support such a finding. Such a finding 
requires a far firmer foundation than plaintiffs' mere conclusionary 
allegation. : 


A finding of threatened irreparable injury is a prerequisite to 
the granting of a preliminary injunction. In the recent case of Joseph 
Bancroft & Sons v. Shelley Knitting Mills, Inc., 268 F.2d 569 (3rd Cir., 
1959) , the District Court granted a preliminary injunction in a trademark 
action. On appeal, defendant contended this was an abuse of discretion 
because there was no evidence of threatened irreparable injury. The 
Third Circuit reversed the trial court, stating succinctly: 

"The applicant for a preliminary injunction bears 
the burden of establishing a right to such injunctive 


relief and that irreparable injury will result to him if 
it is not granted. 


* * * KK 


"On review of the record we can find no ‘irreparable 
injury’ threatening [plaintiff] which would warrant 
issuance of a preliminary injunction for reasons ee 
stated." 268 F.2d at 574. 


See also Warner Bros. Pictures v. Gittone, 110 F.2d 292 (3rd Cir., 1940). 


In Foundry Services v. Beneflux Corp., 206 F.2d 214, 216 (2d Cir., 
1953) , the Second Circuit reversed an order granting a motion for an 
injunction pendente lite, stating: 
"The injunction pendente lite was improvidently 
granted if there has been no finding or showing that 


without it the appellee would suffer irreparable injury." 
(206 F.2d at 216). 


See also Celebrity, Inc. v. Trina, Inc., 264 F.2d 956, 958 (1st Cir., 
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a finding of fact that plaintiffs would suffer irreparable injury in the 
absence of its issuance of an injunction. Plainly the reason for this 
was that there was no evidence to support such a finding. Such a finding 
requires a far firmer foundation than plaintiffs' mere conclusionary 


allegation. 


A finding of threatened irreparable injury is a prerequisite to 
the granting of a preliminary injunction. In the recent case of Joseph 
Bancroft & Sons v. Shelley Knitting Mills, Inc., 268 F.2d 569 (3rd Cir., 
1959) , the District Court granted a preliminary injunction in a trademark 
action. On appeal, defendant contended this was an abuse of discretion 
because there was no evidence of threatened irreparable injury. The 
Third Circuit reversed the trial court, stating succinctly: 

"The applicant for a preliminary injunction bears 
the burden of establishing a right to such injunctive 


relief and that irreparable injury will result to him if 
it is not granted. 


**e * * * 


"On review of the record we can find no ‘irreparable 
injury’ threatening [plaintiff] which would warrant 
issuance of a preliminary injunction for reasons later 
stated.” 268 F.2d at 574. 


See also Warner Bros. Pictures v. Gittone, 110 F.2d 292 (3rd Cir., 1940). 


In Foundry Services v. Beneflux Corp., 206 F.2d 214, 216 (2d Cir., 
1953) , the Second Circuit reversed an order granting a motion for an 
injunction pendente lite, stating: 

"The injunction pendente lite was improvidently 
granted if there has been no finding or showing that 


without it the appellee would suffer irreparable injury- Hy 
(206 F.2d at 216). 


See also Celebrity, Inc. v. Trina, Inc., 264 F.2d 956, 958 (1st Cir., 


B. THE TRIAL COURT ERRED IN HOLDING THAT IT WAS 
UNCONSCIONABLE TO PERMIT THE HOLDER TO 
ACCELERATE THE BALANCE DUE ON A NOTE BECAUSE 
OF AN OVERDUE PAYMENT, WHEN THE FOUR PRIOR 
PAYMENTS WERE ACCEPTED BY THE BANK A FEW DAYS 
LATE. 


1, There Was No Evidence Defendants Either Acquiesced 
In Or Authorized Reception of Late Payments. 

At the outset it is difficult to conceive that it can be unconscionable 
to do that which.a contract provides one can do. In any event, there is 
nothing in the record to support a contention that the defendants either 
authorized or had any knowledge of the bank's accepting late payments. 
In the absence of knowledge and consent, defendants cannot be said to 
have waived their contract right to accelerate the balance due upon 
default. The essence of waiver is that a known right is intentionally 


relinquished.” Therefore, there is nothing in the record showing that 


the defendants conferred any right upon plaintiffs beyond those granted 
by the contract. 


2. Defendants Could Have Accelerated The Note Immediately 


Upon The First Default. 


This proposition cannot be seriously debated. In the case of 
Messner v. Mallory, 107 Cal. App. 2d 377, 236 P. 2d 898 (1952), the 
appellate court affirmed a judgment for the plaintiff-holder , who accele- 
rated a note after a five day default. That court explained the nature of 
a note with an acceleration clause: 


“ "A waiver is generally defined to be the surrender or 


relinquishment of an existing right. It is an agreement to 
forego some advantage which the party waiving might at his 
option have demanded, but, in order to be effective, there 
must be reasonable knowledge of all the facts and rights 
intended to be waived before they can be said to have been 
waived." (Helvering v. Ethel D. Co., 63 App. D.C. 157, 159, 
70 F.2d 761 (1935) ). 


See also Alamo v. Del Rosario, 69 App. D.C. 47, 50, 98 F.2d 328 (1938). 
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"As stated in the case of Harris v. Kessler, 124 Cal. 
App. 299 at page 302, 12 P.2d 467, 468: "A provision in 
an agreement for accelerated maturity is not in the 
nature of a penalty or forfeiture, but simply an agree- 
ment as to the time when a debt shall become due and 
enforceable according to its terms. Such an agreement 
is a lawful one which the parties may enter into. And 
when they do so the conditions will be enforced by 
Courts of Equity. No forfeiture is involved in such act, 
and no penalty imposed. Plaintiff is not asking for any- 
thing that has been paid under the contract by way’ of 
forfeiture, but is simply refusing to extend the credit 
for the reason defendant has failed to comply with his 
contract. The situation is entirely different from'an 
agreement of sale wherein, upon failure of payment of 
an installment, the vendor is attempting to retain pay- 
ments made and also the property itself, the sublect of 
the sale.'"" (236 P.2d at 900). 


the Tenth Circuit, in Ingram v. Mandler, 56 F.2d oo (1932) , pointed 


"Plaintiff seeks no forfeiture, as in the case of a 
breach of a conditional sales contract, but only the 
acceleration of the maturity of the indebtedness in 
accordance with the express terms of the contract. i 


(56 F.2d at 997). (Emphasis added) 

See also, St. Charles Dairy Co. v. Hayes, 96 So. 2d 494 (La. 1957); 
Cassiani v. Bellino, 157 N.E. 2d 409 (Mass. 1959); Harris v. Powers, 58 
S.E. 1038, 129 Ga. 74 (1907). Therefore, it would clearly be an abuse 
of discretion to have enjoined defendants had the defendants chosen to 
accelerate the balance due following plaintiffs' first aad 


3. A Mere Collecting Agent Can Relinquish No Right « of 
His Principal. 
Security Bank was a mere collecting agent (Findings 5 and 6). 
As such, under accepted banking practice, its power was drastically 
limited, In Ward v. Smith, the duties of a collecting agent were 
circumscribed as follows: | 
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"That the power of a collecting agent, by the general 
law, is limited to receiving for the debt of his principal 
that which the law declares to be a legal tender, or which 
is by common consent considered and treated as money, 
and passes as such at par, is established by all the 
authorities." 74 U.S. 447,19 L. Ed. 207,210 (1939) (Emphasis added) 


See Davis v. Casey, 70 App. D.C. 27, 33, 103 F.2d 529 (1939). 


Therefore, Security Bank had neither implied authority nor the 
appearance of authority to extend the due dates of the note payments. 
Accordingly, it could not bind its principal. Were this Court to hold 
otherwise, the entire commercial banking system would be overturned. 

A collecting agent can neither relinquish any of its principal's rights 

nor recognize any adverse claim without express authority. Johnson v. 
Wilson & Co., 137 Ala. 468, 34 So. 392, at 393 (1903). Furthermore, 
assuming Security Bank had authority to waive defendants’ rights,which 
defendants deny, it was incumbent upon plaintiffs to show this; yet,the record 
is bare of any showing of the bank's authority beyond a collecting agency. 


CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
District Court erred in granting plaintiffs' motion for a preliminary 
injunction and that the ruling below should be reversed. 


Respectfully submitted. 


SHELDON E. BERNSTEIN 
PAUL H. MANNES 
1725 Eye Street, N. W. 
Washington 6, D.C. 
Attorneys for Appellants 
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BERNSTEIN, KLEINFELD & ALPER 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALEXANDER DRAZIN, 
and 

EDITH H. DRAZIN, 

6326-16th Street, N.W., 

Washington, D.C., 


Plaintiffs, % 
vs. ‘Civil Action No. 1808-60 


ESTHER EDEN, 
c/o First National Realty Corporation, 
No. 2 Thomas Circle, N.W., 
Washington, D.C., 


SIDNEY J. BROWN, 

c/o First National Realty Corporation, 
No. 2 Thomas Circle, N.W., 
Washington, D.C., 


FIRST NATIONAL REALTY CORPORATION, 
A Corporation, 

No. 2 Thomas Circle, N.W., 

Washington, D.C., 


and 


DISTRICT TITLE INSURANCE COMPANY, 
A Corporation, 

ESCROW HOLDER, 

1413 Eye Street, N.W., 

Washington, D.C., 


Defendants. 


[ Filed June 14, 1960] 


COMPLAINT FOR BREACH OF REAL ESTATE 
SALES CONTRACT; DAMAGES; DISTRIBUTION OF 
ESCROW FUNDS; INJUNCTIONS 


1. Jurisdiction is based upon the fact that the amount in contro- 


versy exceeds $3,000.00, exclusive of interest and costs. 

2. On October 30, 1959, the plaintiffs entered into a contract with 
the defendants Eden, Brown, and First National Realty Corporation for 
the purchase and construction of Lot 832 in Square 4255, located in the 
District of Columbia and being improved by the premises known as 
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2508-10 24th Street, Northeast. A copy of said contract is annexed to 
this complaint and made a part hereof. 

3. Although the defendant Sidney J. Brown was not a designated 
party to the contract, plaintiffs believe that the defendant Brown was the 
true owner and vendor. At all times the defendant Brown held himself 
out as the true owner and vendor. 

4. The plaintiffs believe that the defendant First National Realty 
Corporation was a true owner and vendor. The plaintiffs believe that the 
defendant First National Realty Corporation was primarily owned and 
controlled by the defendant Brown. The defendant Eden was an employee 
of the defendant Brown, her brother, and/or the defendant First National 
Realty Corporation. 

5. The defendant District Title Insurance Company is sued only 
in its capacity as escrow holder of $6,000.00. 

6. The defendants Eden, Brown, and First National Realty Cor- 
poration, have breached the contract by failing to comply with all the 
construction terms and conditions therein, resulting in damages to the 
plaintiffs more fully described as follows: 


a. Failure to install a proper sprinkler system which 
would meet with the approval of the District of 
Columbia $5,000.00 


. Failure to install two glass windows in office 50.00 
. Failure to install floor in office 150.00 
. Failure to install floor in stairwell 100.00 
. Failure to paint stairwell 75.00 
. Failure to finish outside light fixture 20.00 


. Failure to finish parging side wall, necessitated 
by water flooding 800.00 


. Failure to repair roof flashings and drain, 
necessitated by water leakage 300.00 


Failure to repair roof at drop-down, necessitated 

by water leakage 500.00 

Failure to tie-in partition wall 400.00 
. Failure to repair cracks in floor 70.00 

Damage to paper stock caused by rain water 325.00 


. Damage to floor sealer by rain water 75.00 
TOTAL $7,865.00 
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7. The defendants Eden, Brown, and First National Realty Cor- 
poration breached their guarantee of the availability of a $9 5,000.00 first 
trust bearing interest at a rate not exceeding six (6) per cent per annum. 
As a result the plaintiffs were compelled to pay a $9 50.00 placement fee. 

8. The defendants Eden, Brown, and First National Realty Cor- 
poration breached their agreement to settle on April 1, 1960. Asa result 
plaintiffs were denied rental income in the amount of at 770. 00 from two 
(2) tenants. 

9. The defendants Eden, Brown, and First National Realty Cor- 
poration breached their promise to deliver to the plaintiffs a set of plans 
and blueprints, all guarantees from contractors and sub-contractors, and 
an assignment of a lease agreement. : 

10. On or about May 31, 1960, the parties hereto settled on the 
real estate at the Real Estate Settlements, Inc., a title company, 915 
15th Street, Northwest, Washington, D. C. At the settlement by written 
instrument the parties agreed that the sum of $6,000.00 would be placed 
in escrow with the defendant District Title Insurance Company, said sum 
to be subject to judgment or order of this Court as to distribution. The 
sum of $6,000.00 has been accepted by the defendant District Title Insur- 
ance Company under the escrow agreement. 

11. The failure of the defendants Eden, Brown, and First National 
Realty Corporation to comply with the contract has resulted in the plain- 


tiffs having to make expenditures for attorney's fees and litigation ex- 


penses. 

WHEREFORE, plaintiffs demand: 

1. Judgment against defendants Esther Eden, Sidney J. Brown, 
and First National Realty Corporation in the amount of $11, 585.00, plus 
interest and costs. | 

2. A mandatory injunction requiring defendants Esther Eden, 
Sidney J. Brown, and First National Realty Corporation to deliver to 
plaintiffs a set of plans and blueprints, contractor and ee ca 
guarantees and an assignment of a lease. ! 

3. An order directing the defendant District Title Insurance 


4 
Company to deposit the $6,000.00 which it is holding in escrow into the 
registry of this Court, and to remain there until such time as this Court 
decides upon the manner of its distribution. 

4, An order requiring defendants Esther Eden, Sidney J. Brown, 
and First National Realty Corporation to reimburse the plaintiffs for 
reasonable attorney's fees and litigation costs. 

5. And for such other and further relief as to the court may seem 
just and proper. 


/s/ Joseph Levin 
Attorney for plaintiffs 
EK 


[ Jurat] 


SALES CONTRACT 
2508-2510 24th St. N.E. 
October 30, 1959 
RECEIVED FROM Alexander Drasin a deposit of Fweive Two Thousand 
Five Hundred and'no/100 - ----------- - Dollars ($22;50¢.00) 
($2, 500.00) [ Initialed A.D. and E.E.] to be applied as part payment of the 
purchase of Lot 832 in Square 4255, with improvements thereon known 
as Nos. 2508-10 24th St. N.E. in the District of Columbia, upon the fol- 
lowing terms of sale: 
Total price of property One Hundred and Sixty Thousand Six 
Hundred and no/100 Dollars ($160,600.00). 
The purchaser agrees to pay Seventeen Thousand Five Hundred 
and no/100 . Dollars ($17, 500.00) 
cash at the date of conveyance, of which sum this deposit shall be a part. 
The purchaser is to place, first deed of trust secured on the 
premises of the highest amount obtainable, but not less than $95,000 
which seller guarantees is available (1/12th yearly taxes) payable 
(to purchaser) Dollars ($ 


due until paid , 19 __, bearing interest at the rate of not 


monthly 


exceeding 6 per cent per annum, payable as required by a lending insti- 
tution. Total payments shall not exceed a sum computable at $7.50 per 


5 
$1000 per month on the Ist trust & $10.00 per $1,000 per month on the 
2nd trust, including principal and interest. Seller agrees to complete the 
building in accordance with the requirements of the District of Columbia 
Code and warrants that purchaser will be able to obtain a Certificate of 
Occupancy allowing for light manufacturing of paper boxes, etc. (See Re- 
verse Side) : 

The balance of deferred purchase money is to be secured by a 2nd 
deed of trust on said property, to be paid in monthly installments of 
$10.00 per $1,000 per month Dollars ($ 
or more, including interest at the rate of six per cent per annum, each 
installment when so paid to be applied, first, to the payment of interest 
on the amount of principal remaining unpaid and the balance thereof 
credited to principal. | 

* * * * 

Settlement is to be made at the office of District Title Co., Real 
Estate Settlements, Inc. or at the Title Company searching the title, and 
deposit with the Title Company or with _ Title Company of the purchase 
money, the deed of conveyance for execution and such other papers as are 
required of either party by the terms of this contract shall be considered 
good and sufficient tender of performance of the terms hereof. 

Seller agrees to execute the usual special warranty deed. 


~ 


2 : 
Seller agrees to give possession 


at time of settlement and hereby waives all notice to quit, as provided by 
the laws of the District of Columbia. *** All contractors guarantees to 
be assigned to purchaser. | 
The risk of loss or damage to said property by fire or other 
casualty until the deed of conveyance is recorded is assumed by the seller. 
All notices of violations of Municipal orders or requirements noted or 
issued by any department of the District of Columbia, or prosecutions in 
any of the courts of the District of Columbia on account thereof against or 
affecting the property at the date of the settlement of this contract shall 
be complied with by the seller and the property conveyed free thereof. 
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This provision shall survive the delivery of the deed hereunder. 

The seller agrees to pay to Weitz Realty Corp. his agent, a com- 
mission amounting to $5,477.50, and the Title Company, or the Real 
Estate Office, through which settlement is made is hereby authorized and 
directed to make deduction of the aforesaid commission from the pro- 
ceeds of the sale and to make payment thereof to the said agent. Entire 
deposit to be held by the Weitz Realty Corp. until settlement hereunder is 
made. 

The principals to this contract mutually agree that it shall be 
binding upon their respective heirs, executors, administrators or assigns. 

This contract made in triplicate when ratified by the seller con- 
tains the final and entire agreement between the parties hereto and they 
shall not be bound by any terms, conditions, statements or representa- 
tions, oral or written, not herein contained. 

It is also understood and agreed that the aforesaid lease has no 
renewal option and will assign same to purchaser at no extra cost. 

Weitz Realty Corp. 


By /s/ Weitz Pres. 
Agent 


We, the undersigned, hereby ratify, accept and agree to the above 
memorandum of sale and acknowledge it to be our contract. 

Property is in the name of Alexander Drazin 
and wife. 


October 30, 1959 /s/ Alexander Drazin 
Purchaser. 


/s/ Esther Eden 


[ Reverse Side] 


ADDENDUM: 
Seller agrees to complete the following work: 
Complete the sprinkler system 
Provide adequate heat in office area 
Provide ceiling in office area and in stairwell 
Inclose opening cover transom of main entrance 


Paint masonry walls in office 


Provide electric fixtures where rough-in for same has been put in 


Place sod in front of south portion of the building. 


/s/ Alexander Drazin 
Purchaser 


/s/ Esther Eden 
Seller 


[ Filed July 29, 1960] 


SUPPLEMENTAL ORDER 
AMENDING ORDER OF JULY 18, 1960, 
AUTHORIZING PAYMENT INTO THE 
REGISTRY OF THE COURT AND DISCHARGING DEFENDANT 


Upon consideration of the oral motion of defendants, ESTHER 
EDEN, SIDNEY J. BROWN and FIRST NATIONAL REALTY CORPORA- 
TION, to amend the Order of this Court of July 18, 1960, authorizing pay- 
ment into the Registry of this Court and discharging defendant, DISTRICT 
TITLE INSURANCE COMPANY, and it appearing that all parties consent 
thereto, it is by the Court, this 29th day of July, 1960, 

ORDERED, that said Order of July 18, 1960, be and the same is 
hereby amended by striking its third paragraph and substituting in lieu 
thereof the following: 

"(1). That the defendant, DISTRICT TITLE INSURANCE COM- 
PANY, be and it is hereby ordered to pay over to Joseph Levin, Esquire, 
and Sheldon E. Bernstein, Esquire, as Trustees, the sum of Six Thous- 
and ($6,000.00) Dollars, which sum it holds as the result of an escrow 
agreement executed May 31, 1960; 

"(2). That the Trustees, Joseph Levin and Sheldon E. Bernstein, 
be and they are hereby ordered to deposit this sum in an account held 
in their joint names as trustees, in a federally insured coe and loan 
association located in the District of Columbia; 

(3). That the said Trustees be and they are hereby ordered not 
to disburse or utilize the aforesaid funds except upon final judgment of 
this Court or upon an order of this Court directing disbursement of the 
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proceeds consonent with a final judgment. 

(4). That upon the payment of the aforesaid sum to the Trustees 
by the defendant, DISTRICT TITLE INSURANCE COMPANY, the said 
defendant shall stand discharged from all liability to any of the other 
parties to this action in respect to the said sum so paid to the Trustees, 
and shall not be liable for costs to any party, and the other parties shall 
not be liable to it for costs." 


/s/ George L. Hart, Jr. 
JUDGE 


SUBMITTED BY: 


/s/ Sheldon E. Bernstein 
Attorney for Defendants, EDEN, 
BROWN and FIRST NATIONAL 
REALTY CORPORATION 


WE CONSENT: 


/s/ 
Attorney for Plaintiffs 


/s/ J. Gray & J 


/s/ By Thomas Jackson 
Attorney for Defendant, 


DISTRICT TITLE INSURANCE COMPANY 


[ Filed August 1, 1960] 
ANSWER 

Come now the @&fendants, ESTHER EDEN, SIDNEY J. BROWN, 
and FIRST NATIONAL REALTY CORPORATION, by their attorneys, and 
for answer to the complaint say as follows: 

FIRST DEFENSE 

The complaint fails to state a claim upon which relief can be 

granted. 
SECOND DEFENSE 

1. Paragraphs 1, 5 and 10 of the complaint are admitted. 

2. Defendants deny each and every allegation of Paragraphs 2, 3, 
4, 6, 7, 8 and 9 of the complaint, except to admit that ESTHER EDEN and 
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ALEXANDER DRAZIN entered into the contract annexed to the complaint. 

3. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of Paragraph 11 and the statement of plain- 
tiffs’ beliefs in Paragraphs 3 and 4 and, therefore, ee strict proof 
thereof. | 

WHEREFORE, the premises considered, defendants demand that 
the complaint be dismissed and that they be awarded costs and disburse- 
ments. | 
BERNSTEIN, KLEINFELD & ALPER 
By nd s/ Sheldon E. Bernstein 


preeaien for Defendants, ve 
[ Notice of Service] 


[ Filed August 1, 1960] 
THIRD-PARTY COMPLAINT 

1. Plaintiffs, ALEXANDER DRAZIN and EDITH H. DRAZDy, filed 
against defendants, ESTHER EDEN, SIDNEY J. BROWN and FIRST NA- 
TIONAL REALTY CORPORATION, a complaint, a copy of which is hereto 
annexed as Exhibit A. 

2. Third-party plaintiff, ESTHER EDEN, is a Nes of the 
Stateof Maryland. Third-party plaintiff, SIDNEY J. BROWN is a resident 
of the District of Columbia. Third-party plaintiff, FIRST NA TIONAL 
REALTY CORPORATION, is a corporation duly authorized to do business 
in the District of Columbia. 

3. The matter in controversy exceeds the sum of Three Thousand 
($3,000.00) Dollars and therefore is within the jurisdiction of this Court. 

4. On or about April 15, 1959, third-party plaintiff, FIRST NA- 
TIONAL REALTY CORPORATION, acting on behalf of the nominal owner, 
third-party plaintiff, ESTHER EDEN, and through its agent, third-party 
plaintiff, SIDNEY J. BROWN, entered into a contract with the third-party 
defendant, CLARENCE WILSON LLOYD, d/b/a Lloyd Plumbing and 


Heating, whereby the third-party defendant was to install an approved 
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sprinkler system in the premises 2508-10 24th Street, N.E., Washington, 
D. C. which premises are the subject of plaintiffs’ claim against defend- 
ants, EDEN, BROWN and FIRST NATIONAL REALTY CORPORATION. 
The terms of this contract were as follows: Third-party defendant was to 
install the system at a cost of Eight Thousand ($8,000.00) Dollars in addi- 
tion to money paid him by FIRST NATIONAL REALTY CORPORATION on 
a pre-existing contract for services; third-party defendant was permitted 
to draw material for this job from plumbing supply companies and charge 
the same to the FIRST NATIONAL REALTY CORPORATION and the 
amount of material so charged was to be deducted from the Eight Thous- 
and ($8,000.00) Dollar price agreed upon. 

5. Thereafter, third-party defendant breached his contract by 
failing to install a sprinkler system which would meet with the approval of 
the proper officials of the District of Columbia, and further the sprinkler 
system installed was incomplete and of no value. Further, third-party 
defendant breached his contract by charging materials purchased for this 
job to the FIRST NATIONAL REALTY CORPORATION in an amount in 
excess of Sixteen Thousand ($16,000.00) Dollars, which was more than 
Eight Thousand ($8,000.00) Dollars in excess of the contract price. Asa 
consequence of the third-party defendant's failure to perform the contract 
in a workmanlike manner, third-party plaintiffs were compelled to hire 
another plumber to complete the work in a workmanlike manner. As a 
further result, third-party plaintiffs have been subjected to a claim filed 


by plaintiffs herein for an alleged defective sprinkler system. 

6. Asa direct and proximate result of the third-party defendant's 
breach of contract aforesaid, third-party plaintiffs have suffered damage 
in the amount of Twenty Thousand ($20,000.00) Dollars, being the cost of 
installing a proper system and the amount of expense for material for this 


job incurred by third-party plaintiffs in excess of the contract price. 

7. WHEREFORE, third-party plaintiffs demand judgment against 
third-party defendant, CLARENCE WILSON LLOYD, for all sums that may 
be adjudged against defendants, ESTHER EDEN, SIDNEY J. BROWN, and 


11 
FIRST NATIONAL REALTY CORPORA TION, in favor of the plaintiffs, 
ALEXANDER DRAZIN and EDITH H. DRAZIN. | 
BERNSTEIN, KLEINFELD & ALPER 
By isi Sheldon E. Bernstein 


ones for Third- “Party Plaintiffs 


[ Filed November 10, 1960] 


MOTION FOR TEMPORARY RESTRAINING 
ORDER AND PRELIMINARY AND/OR PER- 
MANENT INJUNCTION 


Upon the verified complaint heretofore filed and the verified points 


enclosed hereto, the plaintiffs move the Court as follows: 

1. To issue a temporary restraining order suspending and re- 
straining the defendants from instructing the trustees, William Sher and 
Barney O. Weitz, under a certain second deed of trust (instrument in the 
nature of a mortgage) dated May 31, 1960, encumbering real estate desig- 
nated as Lot 832 in Sq. 4255, located in the District of Columbia, as se- 
curity for 2 $48,100.00 promissory note made by the plaintiffs and now 
held and owned by the defendants, to commence foreclosure proceedings 
as threatened by the defendants on November 2, 1960, pending the hearing 
upon the issuance of the preliminary and/or permanent injunction sought 
herein this Motion and the determination thereof. : 

2. To issue a temporary and/or permanent injunction suspending 
and restraining the defendants from instructing the said trustees to fore- 
close under the authority of said second deed of trust against said prop- 
erty, pending the final hearing and determination of this case. 

The grounds of this Motion, as more fully set forth in the enclosed 
points and authorities, are that: 

(a) The threatened foreclosure is illegal, inequitable and not 
based upon justifiable facts. 

(b) The defendants, unless enjoined, threaten to immediately 


foreclose. 
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(c) The threat and the carrying out of the foreclosure are caus- 
ing and will cause immediate and irreparable injury to the plaintiffs. 

(d) Unless the threatened foreclosure be restrained pending final 
disposition, the injury to plaintiffs in theinterim will be irreparable 
even though plaintiffs are successful by final judgment. 

(e) No injury will be sustained by the defendants through the 
issuance of a temporary and/or permanent injunction. 


/s/ JOSEPH LEVIN 
Attorney for Plaintiffs, 


[ Certificate of Service] 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR TEMPORARY RESTRAINING ORDER 
AND PRELIMINARY AND/OR PERMANENT IN- 
JUNCTION 


1. All necessary and essential parties, except the two trustees, 
are now before the Court in this pending Action. Plaintiffs believe that 
the trustees will voluntarily appear, and if they do not, then they are 
available for service of process. The property sought to be foreclosed 
upon is located in the District of Columbia and is the subject of this 
litigation. The entertaining of this Motion in this Action is necessary 
for the jurisdiction of this Court in this Action and will prevent a mul- 
tiplicity of suits. 

2. The said second deed of trust came into existence as a result 
of the real estate sales contract already a part of the pleadings herein. 
The said trust instrument secures the defendants against plaintiffs’ de- 
faulting on a $48,100.00 note bearing 6% interest and payable each month 
at the rate of $481.00. 

8. The first trust on said property is held by the Perpetual 
Building & Loan Association of Washington, D. C. and was originally in 
the amount of $95,000.00. 

4. Plaintiffs' cash outlay to date toward the purchase of said 
property has been $22,362.66 plus the already paid past trust payments 
and other incidental expenses. 
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5. All tax and insurance bills on said property are paid and 


current. 

6. All trust note payments are current except one ‘second trust 
installment, the payment of which has been twice refused by the defend- 
ants. : 

7. Defendants’ security has not been endangered in any manner 
whatsoever. 

8. Through oversight and excusable neglect plaintiffs failed to 
_ pay the October 31, 1960, second trust installment on that date. Pay- 
ment was about to be made. Plaintiffs had sufficient funds on deposit 
in the Security Bank of Washington, the collecting agency for defendants, 
to cover the installment. On November 2nd, 1960, not a full two days 
after the due date, defendants attempted to put into operation the ac- 
celeration clause of the note and trust instrument, demanding full pay- 
ment of the balance due on the note and threatening to foreclose. See 
copy of defendants' letter of November 2, 1960, attached hereto as an 
Exhibit. A telephone call could have secured immediate payment. On 
November 4, 1960, plaintiffs tendered the Security Bank payment but 
were advised that the defendants had instructed the bank on November 1, 
1960 or November 2, 1960, not to receive payment. Plaintiffs tendered 
payment to defendants personally on November 4, 1960 but defendants 
refused payment. See copies of letters of counsel for plaintiffs and 
defendants attached hereto as Exhibits. ! 

9. Plaintiffs were only in technical default. There was no dan- 
ger of the payment not being made or future payments not being made. 

10. Defendants are attempting to coerce a settlement of this 
case by pressing the issue of foreclosure. The defendants were on the 
alert for just such a situation, so that they could take an unconscionable 
advantage of plaintiffs. 

11. A failure to restrain and enjoin the defendants will result in 
an unjustifiable forfeiture which is abhorred by equity. | 

12. The plaintiffs paid a large time price for the property. The 
cash price would have been less. To permit immediate collection of 
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the entire note would result in an unjustified enrichment of the defendants. 
13. There ‘are no reported cases in this jurisdiction on the spe- 
cific point here involved. However, our trial courts have always exer- 


cised their equitable powers to enjoin a foreclosure and prevent a for- 


feiture, where the party seeking relief was willing to pay and do equity. 
An appropriate analogy is the attitude of our local courts in the Landlord- 


Tenant relationship with respect to forfeiture of leases. See Trans-Lux 
Radio City Corp. v. Service Parking Corporation, 54 A2d 144, Mun. Ct. 
of App. D.C. (1947), where the Court, at p. 146, said: 

"At least since Sheets v. Selden, 7 Wall, U.S., 416, 19 L.Ed. 

166, it has been the rule in this jurisdiction that a court of law 

or equity may relieve a tenant from forfeiture of his lease for 

nonpayment of rent by permitting him before or after judgment, 
so long as he is in possession, i.e., before ‘execution is execu- 
ted," to pay the rent due, with interest and costs. Upon this being 

done, a final stay of proceedings is ordered. See also Kann v. 

King, 204 U.S. 43, 27 S.Ct. 213, 51 L.Ed. 360; Saks v. B. H. 

Stinemetz & Son Co., 54 App. D.C. 38, 293 F. 1005; Sechrist 

v. Bryant, 52 App. D.C. 286, 286 F. 456; Davis v. Taylor, 51 

App. D.C. 97, 276 F. 619." 

14. In Lieberbaum et al v. Surfcomber Hotel Corp., 122 S. 2d 
28, Dist. Ct. of App. of Fla. (1960) and Domus Realty Corp. v. 3440 
Realty Co., Inc., et al, 40 N.Y. S. 2d 69, Sup. Ct., N. Y. County (1943), 
later affirmed on appeal situations almost identical to the one presented 
here, the Courts prevented the foreclosures. 

15. The defendants are guilty of bad faith and unconscionable 
conduct and seek an inequitable result, for they are not motivated by 
desire to collect and secure their money but are moved by a desire to 
harass, embarrass, coerce and inconvenience plaintiffs. Equity is not 
so harsh or so unmoved as to allow such a result for so trivial a 
breach. 

16. A review of plaintiffs' past payment performances (see 
copy of payment record attached as Exhibit) will show that plaintiffs 
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were lead to believe that a few days' default in payment would be tole- 
rated by defendants. A course of dealing was established. More Realty 
Corporation v. Mootchnick, 247 N.Y. S. 712. All past payments were 
mailed to the Security Bank, resulting in one or two days’ delay in 
receipt. ! 
17. Plaintiffs again, as a part of this pleading, make tender of 
the installment due defendants. Plaintiffs will deposit the installment 
and future installments as they become due in the Security Bank in a 
special account. The bank will be instructed to deliver the proceeds of 
the special account to defendants upon request by the defendants. 

18. If afew days' default and refusal of tender can result in 
acceleration and foreclosure, then the majority of home owners, as 
wellasthe owners of other types of property, in the District of Colum- 
bia, are perpetually in danger of forfeiting their properties and invest- 
ments. The practice of lending institutions in the District of Columbia 
is not to declare acceleration in a case such as is presented here. The 
best proof of this fact is that there are no reported cases in this juris- 
diction on this subject. | 


19. The plaintiffs are in danger of suffering irrevocable and 


irreparable injury. Defendants can suffer no injury. Payments will 
be made as provided in the note and trust agreement. The negligible 
damages suffered by a few days' delay in payment can easily be cured 
by payment of interest. 


/s/ JOSEPH LEVIN | 
Attorney for Plaintiffs 


[ Jurat - Alexander Drazin] 
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FIRST NATIONAL REALTY CORPORATION 
#2 Thomas Circle, Washington 5, D. C. Republic 7-3531 


November 2, 1960. 


Alexander and Edith M. Drazin, 
2508-10 24th St. N.E. 
Washington D.C. 


Re: 2508-2510 24th St. N.E. 
Dear Mr. and Mrs. Drazin: 

You are hereby advised that the holder of the second trust note 
secured on the above referenced premises has elected to declare the 
unpaid balance of said note immediately due and payable in view of the 
default in the payment of the installment of principal and interest which 
was due on October 31, 1960 in accordance with the terms of the note 
and said deed of trust. 

Unless the full balance is paid to this office immediately the 
matter will be referred to the trustees for foreclosure and sale. 

Very truly yours, 
FIRST NATIONAL REALTY CORPORATION 
/s/ Sidney J. Brown 


Law Offices 
JOSEPH LEVIN 
401 Third Street, N. W. 
Washington 1, D.C. 

* * * 


November 4, 1960 


First National Realty Corporation, 
2 Thomas Circle 
Washington 5, D. C. 


Re: 2508-2510 24th St., N.E. 
Attention: Sidney J. Brown, President. 
Gentlemen: 
Your letter dated November 2, 1960 with respect to the second 
trust note secured by the above designated premises was received by 
Mr. and Mrs. Drazin today and immediately turned over to me. 
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Mr. Drazin attempted today to pay the note installment due at the Se- 
curity Bank, your collection agent. The Security Bank advised Mr. 
Drazin that you had instructed them not to receive any more payments. 
There never was any intention on the part of Mr. and Mrs. Drazin to be 
in default and it was only through oversight that the note installment 
was not paid last Monday. Mr. Drazin was in the process of going to 
the bank to pay the installment when your letter arrived today. En- 
closed is a check of the Drazins in the amount of $481.00 made payable 
to yourself as the holder of the note or as the party acting for the holder 
of the note. I shall expect you to immediately accept payment and to 
apply the paid installment against the note. | 


It is obvious from the fact that your letter is dated November 2, 


1960 and the payment was due October 31, 1960 that you were only wait- 
ing for an opportunity to take advantage of a slight technical oversight. 
Your prime purpose in the action which you have taken is to bring about 
a coercive unconscionable pressure upon Mr. and Mrs. Drazin in the 
law suit known as Drazin et al v. Eden et al, C.A. No. 1808-60 now pend- 
ing in the U.S. District Court for the District of Columbia. I hereby 
advise you that if you pursue a course of procedure not really intended 
to protect the interest of the noteholder but actually for the purpose of 
coercing a result in the stated pending litigation, the Drazins will file 
suit against you and allpersons acting in consort with you for damages, 
compensatory and punitive. If any attempt is made to foreclose on the 
property, injunctive relief and damages will be sought in the appro- 
priate court. 

Very truly yours, 

/s/ Joseph Levin 
cc to Sheldon Bernstein, Esq. 
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Law Offices 
BERNSTEIN, KLEINFELD & ALPER 


ae November 7, 1960 


Joseph Levin, Esquire 
401 - 3rd Street, N. W. 
Washington 1, D. C. 


Re: 2508-2510-24th Street, N. E. 
Dear Mr. Levin: 

This will refer to your letter of November 4 on the above matter, 
the original of which, together with check therein referred to, was de- 
livered to my client's office very late Friday afternoon, November 4. 

When the letter was opened by my client, he telephoned me and, 
at my instruction, it was immediately mailed back for reasons already 
fully expressed in his letter of November 2 to your clients. 

Notwithstanding your self-serving declarations in the letter of 
November 4, the advice and notice given in my client's letter of Novem- 
ber 2 to your clients still stands and unless the second trust note in 
question is paid in full forthwith, appropriate foreclosure proceedings 
will be instituted. 

Very truly yours, 


SEB:ji /s/ Sheldon E. Bernstein 
cc: Mr. Sidney J. Brown 
we 


SECURITY BANK 
Washington, D. C. 
Balance of Note - 48,100.00 
Payable - 481.00 mo. on 31st 
Payments Int. in. Bal. 
Jul - 51960 240.50 47,859.50 
Aug - 41960 239.30 47,617.80 
Sep - 11960 238.09 47,374.89 
Oct- 1960 236.87 47,130.76 
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[ Filed November 10, 1960] 
RULE TO SHOW CAUSE 

Upon consideration of plaintiffs' Motion for Temporary Restrain- 
ing Order and/or Permanent Injunction with attached verified points 
filed herein, and good cause appearing therefor, it is by the Court, this 
10th day of November, 1960, 

ORDERED that ESTHER EDEN, SYDNEY J. BROWN, and FIRST 
NATIONAL REALTY CORPORATION, defendants, be and they are here- 
by ordered and directed to appear before the Judge of this Court sitting 
in Motions Court on the 30th day of Nov. 1960, at 10:00 o'clock, A.M. 
of said day, to show cause if any they have why a Temporary Restrain- 
ing Order should not be issued and the relief granted as prayed for in 
the said Motion; provided that a copy of this Rule be served upon defend- 
ant's counsel of record 14 clear days prior to the foregoing day for 
hearing hereof. | 


/s/ Charles F. MoLaughtin 


JUDGE 
Dated: 11/10/60 


DEPOSITION OF SIDNEY J. BROWN 
Washington, D.C. 
Friday, November 25, 1960 
* * 1 oe 
SIDNEY J. BROWN, 
a witness of lawful age, was duly sworn by the notary public and, being 
examined by counsel, testified as follows: 
DIRECT EXAMINATION 
BY MR. LEVIN: 
* * * * 
Q. Mr. Brown, do you have any connection with the defendant, 
First National Realty Corporation? A. Yes; I do. : 
Q. What connection do you have? A. Iam president of the 


20 

company. 

Q. Are you one of the principal stockholders? A. Yes; Iam. 

Q. Would you tell us what percentage of the stock you own? 
A. Together with my wife, we own all of it. 

Q. There are no other stockholders? A. Not in First National 
Realty. 

Q. Would you tell us what your connection is with the defendant, 
Esther Eden? A. She is my assistant. 

Q. Do you have any business or professional relationship with 
her? A. Yes; we do. 


Q. What is that? A. We are partners in some enterprises, and 


in other enterprises she holds title for me or for First National Realty 
on properties owned by either me or First National. 

MR. BERNSTEIN: Or others? 

THE WITNESS: Or others. 

BY MR. LEVIN: 

Q. When you say she holds title for you or others, do you mean 
she actually acts in a fiduciary capacity? A. Yes; she does. 

bd * * a 

Q. Mr. Brown, did you ever own this parcel of real estate? 
A. Yes; I did. 

Q. Did anyone else own it with you? A. Well, actually, it was 

owned by myself and my wife, and I think title was held to it by 
my sister. 

Q. And your sister, Esther Eden--is that whom we're talking 
about? A. Yes. 

Q. She held title to this property as a trustee for you? 
A. That's right. 

Q. Did she have any interest-- 

MR. BERNSTEIN: Wait a minute. 

For the record, you and your wife? 

THE WITNESS: I said that before. 

BY MR. LEVIN: 
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Q. For you and your wife? A. Yes. 
Q. Did she have any personal interest in the property other 
than as trustee? A. None whatsoever. 
* * * poke 

12 Q. Now, Mr. Brown, the seller on this contract, which has been 
identified as Exhibit 1, is one Esther Eden. When she signed this con- 

13 tract, was she acting on your behalf and at your instructions? 
A. Yes; she was. 

* * ak * 
Q. Isn't it true, Mr. Brown, that in the entire negotiations for 
this sale you held yourself out as the true owner of this property? 
A. Yes. 
Q. What did First National Realty Corporation have to do with 

14 the ownership of this property? A. Nothing really. First Na- 
tional Realty is the name on the window of an office that I share and 
other companies that I have an interest in share, and First National 
is almost a trade name. That's about the extent of its use. 

* * * * 

75 Q. But, no matter what appears on the face of the note or the 
reverse of the note, at all times from the date of settlement to the 
present you and your wife have been the true owners of that note? 

MR. BERNSTEIN: "Beneficial owners" I think is a fair descrip- 
tion. "True owners" is too vague. 
THE WITNESS: We're the beneficial owners. 
* * * | Ok 


76 Q. Isn't it true, Mr. Brown, there came a time when you in- 


structed the Security Bank not to receive any more payments from 
Mr. Drazin? A. I instructed the Security Bank to require a payoff in 
full of the unpaid balance because I had accelerated the note. 

Q. What date did you instruct the Security Bank? A. I don't 
recollect. 

Q. Did you instruct them on-- 

MR. BERNSTEIN: May I save you trouble? 


81 
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MR. LEVIN: Do you know the date? 

MR. BERNSTEIN: I believe it was the date we sent the note or 

the letter. 

You might ask him that question. 

BY MR. LEVIN: 

Q. Was it November 2nd? 

MR. BERNSTEIN: Instead of using that date, do you mind--do 
you object-- 

MR. LEVIN: No. 

MR. BERNSTEIN: Was it about the date we sent the letter accel- 
erating the note? 

THE WITNESS: Yes. 

* 

BY MR. LEVIN: 

Q. Mr. Brown, what was your purpose in instructing the bank 
not to receive any more payments? 

MR. BERNSTEIN: Objection. The purpose is not relevant. 

Don't answer that question. 

For the record's sake, he just wanted to be nasty, if you want it 
that way. 

Purpose or motive is wholly irrelevant. 

MR. LEVIN: Is that his answer--he wants to be nasty? 

MR. BERNSTEIN: Purpose or motive is irrelevant. 

I instruct him not to answer. 

If you ask him why did he do it, for that purpose I will let him 
answer. 

BY MR, LEVIN: 

Q. Why did you do it? A. I wanted my money. 

Q. Why? A. I needed it. 

Q. Isn't it a fact, Mr. Brown, you were motivated by the pen- 
dency of this present cause of action? 

MR. BERNSTEIN: Objection, and instruct you not to answer, 


as being wholly irrelevant, immaterial and everything else. 
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MR. LEVIN: I direct the witness to answer. 

MR. BERNSTEIN: I direct him not to answer, = I happen to 
be his counsel. 

MR. LEVIN: I want to state for the record at this time it is 
my intention to seek the assistance of the Court in securing an answer 
to that question because it is involved because of the cane relief 
which we seek from the Court. 

MR. BERNSTEIN: If you desire to seek the assistance, I can't 
tell you how to run your case. I have instructed my client what to do, 
because I deem it wholly irrelevant why a man accelerates a note when 
there's default. Whatever he is motivated by is his own personal pre- 
rogative. 

Go ahead. 

BY MR. LEVIN: 

Q. Isn't it a fact, Mr. Brown, that on November 4 Mr. Drazin 
tendered to you payment? 


MR. BERNSTEIN: Objection, but you can answer that. 


You mean he brought--don't use the word--would you modify 


the word "tendered"--that he brought in money? 

"Tendered" is a legal conclusion. 

BY MR. LEVIN: 

Q. He brought in money for the purpose of the payment of 
this note? 

MR. BERNSTEIN: I object, but go ahead and answer. 

THE WITNESS: Well, he came by--somebody came by the 
office--I didn't see him--and brought an envelope in with an uncerti- 
fied check, which purported to be a payment on the note, and I told 
him--I sent out word or returned the thing because the note had been 
accelerated, because it was not paid on time when due. | 

MR. BERNSTEIN: In other words, we will admit he showed up 
at the office on November 4, but whatever was left was returned to 
him | 

BY MR. LEVIN: 
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Q. Did you refuse the check because it was uncertified ? 

You have used the expression "certified". 

MR. BERNSTEIN: No. 

THE WITNESS: I have described what happened. 

MR. BERNSTEIN: Let me state what occurred. 

The check was returned at my instructions, because the note had 
already been accelerated. 

* 

BY MR, LEVIN: 

Q. In the past did you ever indicate to plaintiffs that, because 
they had not made the payments on the 31st day of each month, but a few 
days afterwards, you would accelerate the note? 

MR. BERNSTEIN: Objection on the ground of being wholly irrele- 
vant and immaterial. 

If you will look at the deed, if it's in standard form, and I assume 
it is, there is no waiver or anything as to what you will accept at any 
given or prior time. 

T have objected. Now the witess can answer, though. 

MR. LEVIN: All right. Would you answer the question, please. 

THE WITNESS: Frankly, I never knew when he made his payments, 
but I happened to inquire about the note, and I needed money, and my ac- 
count was short, and I saw that this payment, which is a fairly large one, 
wasn't made, and when I saw it wasn't made, and it had been several days 
overdue, I decided I would accelerate the note because I certainly could 


have used the money involved. 
* * 


[ Filed November 29, 1960] 


ANSWER TO COMPLAINT FOR PRELIMINARY AND/OR PERMA- 
NENT INJUNCTION, COUNTERCLAIM, AND OPPOSITION TO 
MOTION FOR TEMPORARY RESTRAINING ORDER 


Come now the defendants, Esther Edén, Sidney J. Brown and 


First National Realty Corporation, by their attorneys, and move this 
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Honorable Court to deny plaintiffs' motions for a temporary restraining 


order and preliminary and/or permanent injunctions and for reasons 
in support refer the Court to the Memorandum of Points and Authorities 
attached hereto and made a part hereof. | 


AND AS FOR A COUNTERCLAIM TO THE CLAIM SET 
FORTH IN THE COMPLAINT THEREIN, DEFEND- 
ANT ESTHER EDEN ALLEGES: 


1. That she is the named seller in the contract of sale annexed 
to the Complaint and made a part thereof. 

2. That the said contract, dated October 30, 19 59, provided for 
the sale by her to plaintiffs of the premises known as Lot 832 in Square 
4255, District of Columbia. 

3. That on May 31, 1960, the aforesaid contract was consumma- 
ted by the delivery of a deed of conveyance to plaintiffs herein and, at 
time of settlement, plaintiffs herein, as provided for by the contract, 
executed and delivered their negotiable promissory note payable to the 
order of defendant Esther Eden. To secure payment of the aforesaid 
note, plaintiffs executed a deed of trust against Lot 832 in Square 4255, 
District of Columbia, with William Sher and Barney O. Weitz named as 
trustees. 

4. That plaintiffs have defaulted in making payment in accordance 
with the terms and provisions of the note hereinbefore mentioned, and de- 
fendant Esther Eden has, in accordance with the terms and provisions of 
the said note, demanded payment of the principal amount thereof, together 
with accrued interest. 

5. By the provisions of the deed of trust executed and delivered 
by plaintiffs to the trustees, William Sher and Barney Weitz, upon default 
by plaintiff in failing to make payment in accordance with the terms and 
provisions of the promissory note hereinbefore mentioned, said trustees 
were empowered, upon demand by defendant Esther Eden, to foreclose 
said deed of trust and to sell the premises hereinbefore mentioned at 
public auction and to apply the proceeds of sale as provided for in such 
deed of trust. : 

WHEREFORE, defendant, Esther Eden prays that a judgment be 
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made and entered herein in favor of defendant Esther Eden, foreclosing 
and equity of redemption of plaintiffs in the premises known and des- 
cribed as Lot 832 in Square 4255, District of Columbia, after determina- 
tion of the amount due and owing from plaintiffs to defendant Eden, that 
said premises be sold at public sale, that the proceeds of sale be dis- 
tributed in accordance with the provisions of the deed of trust, by which 
deed of trust the premises were conveyed to trustees Sher and Weitz, 
and that, in the event the proceeds of the sale of the premises are in- 
sufficient to satisfy all the charges and expenses provided for in said 
deed of trust, and principal and accrued interest due to defendant 
Esther Eden, that a judgment for deficiency be entered against plain- 
tiffs and in favor of defendant Esther Eden, with costs. 

Bernstein, Kleinfeld & Alper 

By /s/ Sheldon E. Bernstein 

Attorneys for Defendants 


[ Certificate of Service] 


[ Filed November 29, 1960] 


MOTION TO DISMISS PLEADING 
STYLED AS MOTION FOR INJUNCTION 


Come now the defendants, by their attorneys, and move this 
Honorable Court to dismiss the pleading styled as a motion for an in- 
junction herein, and for reasons in support, refer the Court to the 
memorandum of points and authorities attached hereto and made a part 
hereof. 

Bernstein, Kleinfeld & Alper 


By /s/ Sheldon E. Bernstein 


Attorneys for Defendants 
tere 


[ Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. | 
November 30, 1960 
* bd * * 

THE COURT: I think it is agreed we will hear them altogether. 

First give me the facts and let's see if everybodys can agree on 
the facts. | 
MR. LEVIN: The facts are these, Your Honor: There is pend- 
ing in this Court this action, a cause of action which is primarily a 
cause of action for breach of contract. | 

Now the plaintiffs purchased from the defendants a parcel of 
land and a warehouse in the District of Columbia for a sum close to 
$170,000. The contract, in addition to the sales features, provided for 
certain other matters that were to be performed. 

The contract was settled upon. However, at settlement the 
plaintiffs raised certain questions of performance, and rather than hold 
up the settlement the parties agreed to this: That $6,000 would be made 
subject to order of this Court be held in escrow. 

The $6,000 is on deposit and is subject to order of this Court. 
And we went to trial--excuse me, we joined issues on that question of 
the breach of contract. Time goes by. The plaintiffs are paying their 
second trust note along with the $95,000 first trust note. _ 

The second trust note is held by the defendants. Now the instal- 
ment due in October-- 

THE COURT: October what? 

MR. LEVIN: It would be October 31. The note provides that 
$481 be paid the 31st of each month. That was due in error but caused 
no problem in October. Now-- | 

THE COURT: Idon't get it. The note provides for the payment 
on October 31st? 

MR. LEVIN: The 31st of every month. 

THE COURT: What is the error? | 

MR. LEVIN: That there isn't a 31st of every month. 
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THE COURT: I see. 

MR. LEVIN: It doesn't present a problem in October. 

Now, on the second of November, less than two days after the 
instalment is due, the defendants notify the bank, Security Bank, not to 
receive any more payments. 

They also sent a letter to the plaintiffs that they are putting in 
operation the acceleration clauses of the note and the acceleration 
Clauses of the deed of trust, and that they are demanding the full amount 
of the note, which is close to $48,000, and if it is not paid they are going 

to instruct the trustees to foreclose. 

On the fourth--by the way, this notice was received on the 
fourth by the plaintiff. On the fourth, the plaintiff attempted to pay the 
instalment at the Security Bank. They said, 'We have been instructed 
not to receive it." 

Then I, as counsel for the plaintiffs, tendered the payment to the 
defendants and they returned it to me and refused to accept it. We, in 
our pleadings now, continue to tender the payment. In fact, I have in- 
structed-- 

THE COURT: Another payment due today ? 

MR. LEVIN: That has been met in this form, Your Honor, by 
tender. We opened a special account at the Security Bank. The instal- 
ment for last month was put in, and the instalment that is due today, 
or--well, due today, has been deposited in the bank. 

I have the book here to show that money is on deposit and any 
time the defendants want it we will gladly give it to them. 

THE COURT: Do you disagree with those facts, Mr. Bernstein? 

MR. BERNSTEIN: Not basically. One thing, they did receive 
a registered letter, I believe it was on the third. 

MR. LEVIN: The letter is dated the second and received on the 
fourth. Those facts are alleged in our sworn statement, points of law. 

THE COURT: I don't know that it would make any difference. 


In any event, you say on the fourth you tendered payment.. All right. 
* * * ak 
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MR. LEVIN: * * * 

As far as the trustees are concerned, I understand--and I have 
verified this with the trustees--they have not been instructed to fore- 
close, and they are not about to do anything. In order to prevent a mul- 
tiplicity of suits, it is better that this be heard in this action. Another 
thing-- 

MR. BERNSTEIN: May I interrupt this one minute. This is a 
question of fact, Your Honor. I agreed we would do nothing pending 
the hearing of the Court. I gave my word on that; is that cor- 
rect? 

MR. LEVIN: That's true. | 
* * * 1 oe 
MR. LEVIN: ~ * i 
Now, it is also important to keep in mind, Your Honor, that not 
only in this one payment was the note current, but the $9 5,000 first 
trust note held by Perpetual was current, that all taxes were current, 
that all insurance was current, that the security itself was not in danger 
19 or placed in jeopardy in any manner whatsoever. | 
And it was also true that there is nothing to show that the parties 
themselves were not able to pay the installments presently or in the 


immediate future. Also, it is shown from the sworn statement of rec- 


ord that there was sufficient money m deposit in the Security Bank, 
collecting bank itself, to pay this note. 
Now, we allege in 15 of our points the following: The defendants 


are guilty of bad faith and unconscionable conduct and seek inequitable 
results for they are not motivated by desire to collect but are moved 
by a desire to harass, coerce and inconvenience plaintiffs. Equity is 
not so harsh or unmoved to allow such rule for such or so trivial a 
breach. : 

It is quite obvious the pleadings themselves and stipulated facts 
just reek, and so forth, why the defendants are doing this. I might add 
that the defendant Brown's deposition was taken last Friday and when I 
attempted to question the defendant on his motive for this foreclosure, 


30 
I was not permitted to do so because of objection of Defendant Brown's 
counsel. 
Now, I might add that a reveiw of the past payment record on 
this note and a copy of the pass book in the pleadings, Your Honor, to 
show most of them were made a few days after the payment was due. 


20 Nothing was ever said. The plaintiffs were never warned that 


you better get your payments up on time. 

The first time they found any objection to this was when they 
received the dated letter of the 2nd of November. 

Now, in a case in New York known as Moore Realty Corporation 
vs. Mushnick, 247 N.Y. Suppl. 712, it was held that where in the past 
parties have been a few days late a course of conduct was established 
by the paying party and they had a right to believe the receiving party 
would not object to it. 

Now, having put them on notice that payments henceforth must 
come in on time such a course of conduct cannot be tolerated but where 
in the past no objection has been made, I would have to say that the 
party was lulled into believing such was an accepted course of conduct. 

I would like to exhibit to the Court at the present time the pass- 
book which indicates the deposits and again make the tender. 

THE COURT: Well, I don't take it you dispute they were ready 
to pay it and ready to pay it on the 4th, Mr. Bernstein? 

MR. BERNSTEIN: No, Your Honor. 

MR. LEVIN: We make the tender now, the money is in the bank. 

* * * * 
28 MR. BERNSTEIN: Let me say one thing further, if I may. 
There is an analogous situation here and it is a mere conclusionary 
29 allegation. I hope the Court will excuse me. I have a bad chest 
and am having difficulty talking up here. 

There is a conclusionary allegation in this motion and I won't go 

into the problem of the motion and the original causation. Obviously, 
I can't do this by the motion. 
But there is a conclusionary allegation in the motion which I 
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will call a bill of complaint for present purposes that irreparable injury 
will be suffered. 

Now, for purposes even of a restraining order, let alone a pre- 
liminary injunction or injunction, it is insufficient to state a conclusionary 
allegation. | 

One must state facts by affidavit or otherwise upon which the 
Court could conclude there may be irreparable injury. They are talking 
about losing their business and property. They don't have to lose their 
business or property. All they have to do is pay off this mortgage. In 
fact, counsel for the maker of the note has represented to me and if 
necessary, I would call--although I don't think it is necessary, the plain- 
tiffs themselves to the stand, that they have more than sufficient funds 
to pay off this note. But they want the advantage of the contract or bar- 
gain. 


* 


THE COURT: *** 


It appears in this case that the first installment must have been 
due June 30, 1960; is that correct? 

MR. LEVIN: Yes. 

THE COURT: It would appear the first installment was actually 
due, it said the 31st, but it must have been the 30th of June, 1960. 

MR. LEVIN: That's right, Your Honor. | 

MR. BERNSTEIN: I can't answer offhand. That sounds like it is 


correct. I think that is correct. 
THE COURT: Allright. The payment was made and accepted on 
July 5th, 1960. 
MR. BERNSTEIN: Will Your Honor note from the passbook--not 
by my client, the bank was the collecting-- 
THE COURT: Your agents for collection. 
MR, BERNSTEIN: The bank. The question is my client was 
advised of the date the bank accepted the payment. 
32 MR. LEVIN: It would be easy to read from the book, Your Honor. 
THE COURT: Well, all right. I can read from the photostat. 
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The next one, due July 31 and payment was accepted on August 
4th. 
The next one was due on August--wait a minute. It was July 31, 


paid August 1st and the next one was due August 31 and accepted Sep- 


tember 1. 

The next one was due September 30th and accepted October 4. 

MR. BERNSTEIN: Before Your Honor goes further, because I 
think I know what Your Honor would have in mind, Your Honor said he 
would take cognizance of the terms of the deed of trust which speaks 
in terms of waiver of any particular thing. It is not a waiver of any 
balance. 

THE COURT: I will assume that is in the trust. But even so, 
under the circumstances, having accepted those payments late for four 
successive months when the attempt on October, after two days late, 
in November, to accelerate the note and foreclose the mortgage, this 
Court believes that that is oppressive and unconscionable conduct. 

This Court will enjoin the acceleration of that note and the fore- 
closure under the mortgage for the default of October 31, 1960, and for 
that one default only. 

33 The Court'will require immediate payment today of the October 
and November payment. 

MR. LEVIN: We are prepared to make the payment if they tell 
us where to make it, in the next few minutes. 

sd oe * * 

MR. BERNSTEIN: I assume you want a formal order ? 

THE COURT: Yes, Ido; Ido. I want a finding that is to the 
effect of these past payments when they were accepted, when they were 
due. 

MR. BERNSTEIN: Accepted by whom? There is no evidence. 

38 THE COURT: By the bank with whom the defendants had put 
the note in their hands for collection. No question about that, is there? 

MR. BERNSTEIN: I wouldn't dispute that. 

THE COURT: All right. And that under the circumstances two 
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days after due, or within two days after due, to demand, to accelerate 


the note and demand full payment and threaten foreclosure is uncon- 
scionable conduct and the Court will enjoin it, either the acceleration 
or the foreclosure by reason of the forfeiture or the late payment of 
October 31, 1960 installment only. 3 

Now, this doesn't have to go in the order, but it certainly should 
be clearly understood that this injunction will not restrain the defend- 
ants from taking any action they may have under the contract for any 
other default of any other nature. Is that clearly understood ? 


MR. LEVIN: We appreciate that and are not asking for any more. 
* * * ‘ok 


[ Filed December 2, 1960] 
PRELIMINARY INJUNCTION 

This cause came on to be heard on the 30th day of November, 
1960, on plaintiffs' motion for temporary restraining order and pre- 
liminary and/or permanent injunction and the Court having considered 
the verified complaint, defendants' answer, verified points and authori- 
ties in support of the motion, defendants’ opposition to the motion, 
stipulations of counsel in open Court, defendants’ motion to dismiss 
plaintiffs' motion, and argument of counsel, and the Court having made 
Findings of Fact and Conclusions of Law it is therefore, | 

Ordered, that the defendants be and they are restrained and en- 
joined, pending the determination of this action, from instructing the 
trustees under the said deed of trust to foreclose upon the property 
because of the failure onthe part of the plaintiffs to pay the installment 
of October 31, 1960, on time, and the defendants are further restrained 
and enjoined, pending the determination of this action, from accelerating 
the said note and said deed of trust because of the failure on the part of 
the plaintiffs to pay the installment of October 31, 1960, on time; pro- 
vided that the plaintiffs first give security in the sum of $1,000.00 for 
the payment of such costs and damages as may be incurred or suffered 
by the defendants in the event it is subsequently found that the defendatts 
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have been wrongly enjoined, such bond to be approved by the Court or 
by the clerk of the Court; 

And it is further ordered that the rule to show cause issued 
by this Court on November 10, 1960, is and the same is hereby dis- 
charged; 

And it is further ordered that the motion of defendants to dis- 
miss the motion for temporary restraining order and preliminary 
and/or permanent injunction of plaintiffs is and the same is hereby 
denied and dismissed. 

And it is further ordered that the oral motion to advance cause 
for trial is denied. 


/s/ George L. Hart 
U.S.D.J. 


Dated: December 2, 1960 


[ Filed December 2, 1960] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This cause came on to be heard on the 30th day of November, 
1960, on plaintiffs’ motion for temporary restraining order and pre- 


liminary and/or permanent injunction and the Court having considered 


the verified complaint, defendants’ answer, verified points and authori- 
ties in support of the motion, defendants’ opposition to the motion, 
stipulations of counsel in open Court, defendants' motion to dismiss 
plaintiffs' motion, and argument of counsel, the Court makes the 
following 
FINDINGS OF FACT 

1. The defendants are the holders of a promissory note made 
by theplaintiffs. The note is secured by a second deed of trust encum- 
bering real estate in the District of Columbia designated as Lot 832 
in Square 4255 improved by premises 2508-10 24th Street, N.E. 

2. Under the terms of the said note a $481.00 installment was 
due and payable on October 31, 1960. 
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8. Plaintiffs failed to make the payment on the due date, 

4, On November 2, 1960, the defendants by a letter elected to 
put into operation the acceleration clauses contained in the note and 
deed of trust and demanded payment of the full balance due on the note 
under threat of foreclosure. This letter was received by plaintiffs on 
November 4,1960. | 

5. On November 4,1960, after receiving the notice of accelera- 
tion the plaintiffs tendered payment of the due installment to the Security 
Bank of Washington, D. C., with whom Defendants had placed the note 
for collection, and when payment was refused by the bank, tender was 
made to defendants personally which tender also was refused. In their 
pleadings and at the hearing on the motion plaintiffs have kept their 
offer of tender open. 

6. The defendants placed the note with the Security Bank of 
Washington, D. C., for the purpose of collecting installments. The note 
provided that monthly installments were to be made on the thirty-first 
day of each and every month. The initial installment was due on June 30, 
1960. The Security Bank, accepted without objection payment of install- 
ments on the following dates: July 5, 1960; August 4, 1960; September 1, 
1960; October 4, 1960. Defendants' first and only objection to late pay- 


ment came in the letter of November 2, 1960. 


7. Defendants at the time of the hearing had not instructed the 


trustees under the deed of trust to foreclose. 

On the basis of the foregoing, the Court makes the following 

CONCLUSIONS OF LAW 

1. The Court had jurisdiction to entertain plaintiffs’ motion. 

2. The rule to show cause issued by the Court on November 10, 
1960, should be discharged. 

3. Defendants' motion to dismiss plaintiffs’ motion should be 
denied and dismissed. : 

4. It would be unconscionable to permit defendants to accelerate 
the balance due on the note and to foreclose on the deed of trust because 
of the two days’ late payment when defendants without objection had 
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accepted all prior payments a few days late. 
5. Plaintiffs are entitled to a preliminary injunction restraining 
acceleration and foreclosure because of the late payment of the October 
31, 1960, installment. : 


/s/ George L: Hart 
~ U.S-D.J 


Dated: December 2, 1960 


[ Filed December 6, 1960] 


REPLY TO WHAT DEFENDANTS 
HAVE STYLED A "COUNTERCLAIM" 


FIRST DEFENSE 
Defendants' "counterclaim" fails to state a cause of action upon 
which relief may be granted. 
SECOND DEFENSE 
1. Admitted. 
2. Admitted. 
3. Admitted so far as allegations agree with pleadings hereto- 
fore filed by plaintiffs. 
4. Denied. 
5. Denied. 
THIRD DEFENSE 
Plaintiffs aver that there is no basis in law or fact for the relief 
demanded by defendants. 
FOURTH DEFENSE 
The ruling of this Court granting plaintiffs a preliminary injunc- 
tion dated December 2, 1960, supported by Findings of Fact and Conclu- 
sions of Law bar the relief which defendants demand. 
FIFTH DEFENSE 
By way of defense plaintiffs adopt by reference all their plead- 
ings heretofore filed herein. 
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WHEREFOR plaintiffs pray that defendants’ "counterclaim" be 
dismissed. | 


/s/ Joseph Levin 
Attorney for plaintiffs 
beak 


[ Certificate of Service] 


[ Filed December 15, 1960] 
ORDER 

Upon oral motion of the defendants for an Order covering future 
payments under the second deed of trust, the foreclosure of which was 
enjoined by Order of this Court of December 2, 1960, and after hearing 
in open court, it appearing to the Court that by reason of said prelimi- 
nary injunction entered herein on December 2, 1960, a question has 
arisen as to whom plaintiffs should make their monthly payments under 
the promissory note secured by the second deed of trust on Lot 832 and 
Square 4255, pending final determination of this cause, it is by the 
Court this 15th day of December, 1960, 

ORDERED that plaintiffs pay the installment on said note due 


October 31, 1960, and future installments on said note as same become 


due, pending final determination of this cause, to Esther Eden, the 
nominal holder of said note, which shall constitute payment to all de- 
fendants, and said monthly installments may be accepted by said Esther 
Eden without prejudice to or a waiver of any legal or equitable rights 
of any party, including any right of appeal from the entry by this Court 
of the preliminary injunction herein on December 2, 1960. 


/s/ George L. Hart | 
Judge 
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accepted all prior payments a few days late. 
5. Plaintiffs are entitled to a preliminary injunction restraining 
acceleration and foreclosure because of the late payment of the October 
31, 1960, installment. : 


/s/ George L. Hart 
2h a 


Dated: December 2, 1960 


te 


[ Filed December 6, 1960] 


REPLY TO WHAT DEFENDANTS 
HAVE STYLED A "COUNTERCLAIM" 


FIRST DEFENSE 
Defendants' "counterclaim" fails to state a cause of action upon 
which relief may be granted. 
SECOND DEFENSE 
1. Admitted. 
2. Admitted. 
3. Admitted so far as allegations agree with pleadings hereto- 
fore filed by plaintiffs. 
4. Denied. 
5. Denied. 
THIRD DEFENSE 
Plaintiffs aver that there is no basis in law or fact for the relief 
demanded by defendants. 
FOURTH DEFENSE 
The ruling of this Court granting plaintiffs a preliminary injunc- 
tion dated December 2, 1960, supported by Findings of Fact and Conclu- 
sions of Law bar the relief which defendants demand. 
FIFTH DEFENSE 
By way of defense plaintiffs adopt by reference all their plead- 
ings heretofore filed herein. 
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WHEREFOR plaintiffs pray that defendants’ "counterclaim" be 


dismissed. 


/s/ Joseph Levin 
Attorney for plaintiffs 
eae 


[ Certificate of Service] 


[ Filed December 15, 1960] 
ORDER 

Upon oral motion of the defendants for an Order covering future 
payments under the second deed of trust, the foreclosure of which was 
enjoined by Order of this Court of December 2, 1960, and after hearing 
in open court, it appearing to the Court that by reason of said prelimi- 
nary injunction entered herein on December 2, 1960, a question has 
arisen as to whom plaintiffs should make their monthly payments under 
the promissory note secured by the second deed of trust on Lot 832 and 
Square 4255, pending final determination of this cause, it is by the 
Court this 15th day of December, 1960, 

ORDERED that plaintiffs pay the installment on said note due 
October 31, 1960, and future installments on said note as same become 
due, pending final determination of this cause, to Esther Eden, the 
nominal holder of said note, which shall constitute payment to all de- 
fendants, and said monthly installments may be accepted by said Esther 
Eden without prejudice to or a waiver of any legal or equitable rights 
of any party, including any right of appeal from the entry by this Court 
of the preliminary injunction herein on December 2, 1960. 


/s/ George L. Hart | 
Judge | 
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DEED OF TRUST 

THIS DEED 

Made this 31st day of May A.D. 1960, by and between ALEX- 
ANDER DRAZIN AND EDITH H. DRAZIN, his wife, parties of the first 
part, and WILLIAM SHER AND BARNEY O. WEITZ, Trustees, parties 
of the second part: 

WHEREAS, ALEXANDER DRAZIN AND EDITH H. DRAZIN are 
justly indebted to ESTHER EDEN in the full sum of Forty Eight Thous- 
and One Hundred and no/100 ($48,100.00) -- -------- - Dollars 
with interest until paid, at the rate of six per centum per annum, for 
deferred purchase money for which amount the said parties of the first 
part have executed and delivered promissory note bearing even date 
with these presents, payable to ESTHER EDEN said principal and in- 
terest payable $481.00 per month (with the full privilege of making 


larger payments in any amount) on the 31st day of each and every month 


after date until paid. Each installment when so paid to be applied first 
to the payment of the interest on the amount of the principal remaining 
unpaid and the balance thereof credited to the principal. Default in any 
installment or prior lien or encumbrance or taxes or assessments on the 
hereinafter described property when the same become due and payable 
shall cause all remaining unpaid installments to im mediately become 
due and payable at the option of the holder of the aforesaid note, any- 
thing herein contained to the contrary notwithstanding. 

Said note has been identified by the Notary Public taking the 
acknowledgment to these presents. 

* * * * 

AND UPON THIS FURTHER TRUST, upon any default or failure 
being made in the payment of said note or any installment of principal 
or interest thereon, or upon default in payment, on demand, of any sum 
or sums advanced by the holder or holders of said note on account of 
any costs, counsel fees and expenses of this Trust, or on account of any 
such tax or assessment, or insurance or expense of litigation, or on account 
of any lien, Deed of Trust or Mortgage on said land and premises, 
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given in lien to this Trust, with interest thereon at six per centum per 
annum from date of advance (it being hereby agreed that on default in 
payment of said costs, expenses, tax or assessment, or insurance, or 
expense of litigation, or such prior lien, Deed of Trust or Mortgage as 
aforesaid, the same may be paid by the holder or holders of said note 
and all sums advanced in so doing, with interest as aforesaid, shall 
forthwith attach as a lien hereunder and be demandable at any time); 
then, upon any and every such default so made as aforesaid, the said 
parties of the second part the surviving trustee or the trustee acting 
in the execution of this trust shall have the power and it shall be their 
or his duty thereafter to sell, and to of any default of any purchaser 

the said described land and premises at public auction, upon 
such terms and conditions, in such parcels, at such time and place, and 
after such previous public advertisement as the parties of the second 
part the surviving trustee or the trustee acting in the execution of this 
trust shall deem advantageous and proper; and to convey the same in 
fee simple, upon compliance with the terms of sale, to, and at the cost, 
of the purchaser, or purchasers thereof, who shall not be required to 
see to the application of the purchase money; and of the proceeds of said 
sale or sales: FIRSTLY, to pay all proper costs, charges, and expenses, 
including all counsel fees and costs herein provided for, and all moneys 
advanced for taxes, insurance, and assessments, with interest thereon 
as provided herein, and all taxes, general and special, due upon said 
land and premises at time of sale, and to retain as compensation a 
commission of five per centum on the amount of the said sale or sales; 
SECONDLY, to pay whatever may then remain unpaid of said note 
whether the same shall be due or not, and the interest thereon to date 
of payment, it being agreed that said note shall, upon such sale being 
made before the maturity of said note, be and become immediately 
due and payable at the election of the holder thereof; and, LASTLY, to 
pay the remainder of said proceeds, if any there be, to said parties of 
the first part, their heirs, executors, administrators or assigns, upon 


the delivery and surrender to the purchaser, his, her or their heirs 
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or assigns, of possession of the premises so as aforesaid sold and con- 
veyed, less the expense, if any, of obtaining possession. 
* * * * 

IN WITNESS WHEREOF, the said parties of the first part have 
hereunto set their hands and seals on the day and year first hereinbe- 
fore written. 

Signed, sealed and delivered in the presence of-- 


/s/ Alexander Drazin [ Seal] 
/s/ Edith H. Drazin [ Seal] 


[ Filed December 29, 1960] 
NOTICE OF APPEAL 

Notice is hereby given this 30th day of December, 1960, that 
defendants, ESTHER EDEN, SIDNEY J. BROWN, and FIRST NATIONAL 
REALTY CORPORATION, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 2nd day of December, 1960, in favor of plaintiffs, 
ALEXANDER DRAZIN and EDITH H. DRAZIN, against said defendants. 


BERNSTEIN, KLEINFELD & ALPER 
By /s/ Paul H. Mannes 


Attorney for Defendants 
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STATEMENT OF QUESTIONS PRESENTED 


1. Is the present appeal moot because the note holder voluntarily 
has accepted from the maker payment of the few days' late installment 
and all other payments as they have become due? 


2. Can the appellate court interfere with the trial court's exer- 
cise of its sound discretion in granting a preliminary injunction which 
prohibited a foreclosure found by the trial court to be oppressive and 
unconscionable when the mortgagee-vendor without objection had 
accepted from the mortgagor-vendee all prior installments a few days 
late and for the first time without notice or objection on the basis of a 
two days' late payment activated the acceleration clause and threatened 
to foreclose? 


3. Can a mortgagee-vendor who is involved in an $11,585 breach 
of sales contract action with the mortgagor-vendee in which $6,000 cash 
has been placed in escrow pending final judgment and who refuses 
tender of a two days' late payment because he wants to coerce a settle- 
ment favorable to himself in the pending litigation be enjoined by the 
court in which the action is pending when the only default in the mortgage 
terms is the two days’ late payment ? 


4. Ina case of first impression should this Court adopt a rule 
which holds that equity will come to the aid of a mortgagor who is only 
in technical default by being two days late in payment of an installment 
and who has otherwise acted equitably ? Or should it adopt a rule which 
holds that a mortgagee, who has not been harmed, may take advantage of 
a mere technical default without any interference from an equity court 
regardless of the mortgagee's motives or the balance of conveniences? 


5. Is the rule sought by the appellant contrary to public policy ? 


(iii) 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,203 


ESTHER EDEN, et al., 


, Appellants, 


Vv. 


ALEXANDER DRAZIN, et al., 
| Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


The note which is the subject of the pending litigation is not in 
default. The maker-appellees have paid the critical October 31, 1960, 
payment and the payments of November 30, December 31, 1960, Janu- 
ary 31, February 28, and March 31, 1961. These six payments plus 
four prior payments total $4,810.00. (J.A. 18) The payments have been 


2 


accepted by the payee-appellants and have been applied to the note.? 
(J.A. 37) 


On October 30, 1959, the appellees Drazin” entered into a contract 
with the appellants Esther Eden, Sidney J. Brown, and First National 
Realty Corporation? for the purchase and construction of a large com- 
mercial piece of real estate located in the District of Columbia. The 
purchase price was $160,600, which was paid by a $17,500 cash payment, 
a $95,000 first trust purchase money note, and a $48,100 second trust 
purchase money note. (J.A. 1-7, 8-9, 12) 


On May 31; 1960, the sales contract was settled and closed at a 
title company office. Drazin and Brown agreed that the sum of $6,000 
would be placed in escrow subject to the order of the United States Dis- 
trict Court for the District of Columbia as to distribution. The $6,000 
is still in escrow. (J.A. 3, 7-8) The purpose of the escrow was to 
protect Drazin against failure of Brown to perform his contract. 


Brown is still the holder of the $48,100 second trust purchase 
money note. (J.A. 37) 


On June 14, 1960, Drazin filed suit against Brown in the United 
States District Court for the District of Columbia alleging breaches of 
the real estate sales contract and praying for damages in the amount of 
$11,585 and for equitable relief. The $6,000 escrow fund was also 
placed before the court. (J.A. 1-4) 


= Except for the order providing for payments the record is silent on payments 
after the granting of the injunction. The raising of the issue of mootness will 
compel the appellants to admit the payments listed above either in a reply brief 
or during the oral argument. 


2 Henceforth will be referred to as Drazin. 


: Henceforth referred to as Brown. Brown is the real party in interest. The 
other appellants are used by Brown as tools in his various real estate activities. 
(J.A. 19-21) Brown's wife Sarah has been made a party defendant by order of the 
trial court. See Brown v. Coates, 102 U.S. App. D.C. 300, 253 F. 2d 36 (1958), 
incidentally the same Brown and First National Realty. 
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Through oversight and excusable neglect Drazin failed to pay the 
October 31, 1960, second trust installment on that date. Payment was 
about to be made. Drazin had sufficient funds on deposit in the Security 
Bank of Washington, the collecting agency for Brown, to cover the 
installment.” On November 2, 1960, not a full two days after the due 
date, Brown attempted to put into operation the acceleration clause of 
the note and trust instrument, demanding full payment of the balance 
due on the note and threatening to foreclose. Brown made no attempt to 
collect the installment. On November 4, 1960, Drazin tendered the 
Security Bank payment but was advised that Brown had instructed the 
bank on November 1, 1960, or November 2, 1960, not to receive payment. 
Drazin tendered payment to Brown personally on November 4, 1960, but 
Brown refused payment. (J.A. 13, 16-18, 23, 30, 35) 


Drazin in a sworn statement alleged to the trial court that Brown 
unconscionably was attempting to coerce a settlement of the pending law 
suit. (J.A. 12) Brown's explanation of his motives are as follows: 
"For the record's sake, he (Brown) just wanted to be nasty, if you want 
it that way." (J.-A. 22) | 


On November 10, 1960, Drazin filed in the law action pending in 
the trial court a motion for equitable relief from Brown's threat to fore- 
close. The motion and points in support of the motion alleged illegality, 
inequity, lack of justifiable facts, immediate danger of harm, irreparable 
and irrevocable injury, unconscionable conduct, forfeiture, unjustified 
enrichment, bad faith, tender of payment, and public policy. (JA. 11-15) 
The trial court granted a preliminary injunction enjoining acceleration 
of the note and foreclosure on the security after considering the verified 
complaint, answer, verified points and authorities in support of motion. 
opposition to the motion, stipulations of counsel in open court, Brown's 
motion to dismiss Drazin's motion, and argument of counsel. (J .A. 33) 


= Drazin's sworn statement, which was never denied or disproved by Brown. 
(J.A. 13) 
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The trial court held that it would be oppressive and unconscionable to 
permit Brown to accelerate the balance due on the note and to foreclose 
on the deed of trust because of the two days' late payment when Brown 
without objection had accepted all prior payments a few days late. 

(J.A. 32, 35-36) 


The due dates were June 30, July 31, August 31, September 30, 
and October 31, 1960. Payments were received and accepted by the 
collecting agent on July 5, August 4, September 1, and October 4, 1960. 
Brown's first and only objection to late payment came in the letter of 
November 2, 1960. (J.A. 35) Drazin stated that all prior payments had 
been delayed a day or two days because they had been mailed. (J.A. 15) 


The trial court made a finding of irreparable injury when it found 
that Brown was going to foreclose on the $160,600 security, thereby 
causing Drazin a tremendous loss. (J.A. 32, 34-36) 


By stipulation and undenied sworn statements the record shows 
that Drazin's cash outlay had been $22,362.66 plus the already paid first 
and second trust payments and other incidental expenses; that all tax 
and insurance bills had been paid; that the first trust was current and 
the second trust would have been if payment had been accepted; that the 
security had not been endangered in any manner whatsoever; that the 
default was not willful and a telephone call or any other attempt to secure 
payment would have been successful immediately; that tender of payment 
was continuously made; that there was no danger of the payment or 


future payments not being made; that Brown's primary purpose was to 


bring pressure on Drazin in the pending law action; that the foreclosure 


would result in Drazin's forfeiting his investment; that Brown would be 
unjustifiably enriched by immediate payment of the time price; that 
Brown suffered no harm or injury by the few days' delay; that Drazin 
had on deposit in the collecting bank sufficient funds to cover the 


installment. 
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SUMMARY OF ARGUMENT 
I 


The present appeal is moot. The note is presently current. The 
late installment has been paid and accepted. All subsequent installments 


have been paid and accepted. These facts prevent foreclosure even if 


this Court were to reverse the trial court. 


II 


A mortgagee who accepts payment of all past installments a few 
days late without objection has established or agreed to a course of con- 
duct and thereby cannot accelerate the debt for a two days' late payment 
without first putting the mortgagor on notice that henceforth all payments 


must be made on time. 


Tl 


Foreclosure on a mortgage is irreparable injury. A finding ofa 
threat to foreclose is a finding that the mortgagor is about to receive an 
irreparable injury. The granting of the preliminary injunction by the 


trial court was within the principles governing such relief. 


IV 


This appeal presents a point of first impression in which this Court 
should lay down a rule adopting the same rule it applies to tenants in 
default under a lease for a term of years. Other jurisdictions have 
granted mortgagors equitable relief under identical circumstances. 


V 


A mortgage is a shield and not a sword. Purpose of acceleration 
clause should not be enlarged beyond protection it is intended to give 
mortgagee. 
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vI 


Immediate payment of note would unjustly enrich the mortgagor. 


vil 


Failure to grant equitable relief in this type of situation would be 
contrary to public policy. Rule advanced by appellant would work too 
great a hardship on mortgagors and be too dangerous a weapon in the 


hands of unscrupulous mortgagees. 


ARGUMENT 
I 


ACCEPTANCE OF PAYMENT HAS RENDERED APPEAL MOOT 


The present appeal is moot because the note is not in default. 
Brown has accepted from Drazin the $481 installment of October 31, 1960, 


and all other $481 monthly installments as they have become due. The 


payments have been applied to the note. Even if this Court were to re- 
verse the trial court, Brown could not foreclose. If the note were ex- 
hibited to the trustees, it would be current on its face. The trustees 
would not, and in fact could not, foreclose on a note which does not appear 
to be in default. 


Brown's acceptance of payments has been voluntary. He was not 
ordered to do so by the trial court. His acceptance of payments consti- 
tutes a waiver of any right to accelerate the note and foreclose. The law 
is quite clear that a mortgagee accepting late payments cannot, prior to 
foreclosure proceedings, accelerate the entire debt before maturity. 
Brown has never ordered the trustees to foreclose. He is in the position 
of a mortgagee who has not filed his bill of foreclosure. 


The only basis for acceleration has now been removed by payment 
and acceptance. There were no other defaults, such as failure to pay the 
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first trust, non-payment of taxes or insurance, or endangering of the 
security, which would have authorized acceleration. | 


The Court must be aware of the difficulty in finding case authority 
to match the facts of this case. It is almost inconceivable that Brown 
continues to prosecute this appeal while at the same time he continues 
to accept payment. Cases that permit foreclosure after acceptance of 
payment do so because of some other default. The Court should keep in 
mind that here we have more than unqualified tender, for we have full 
payment and acceptance. 36 Am. Jur. 887-890, Mortgages, sec. 400- 
403. Annotations, 19 A.L.R. 284, 31 A.LR. 731, 41 A.L.R. 732, 53 
ALR. 525, 70 ALR. 993, 148 ALR. 686. 59 C.J.S. 794-800, Mort- 
gages, sec. 495(6). 


Drazin's legal and equitable rights were preserved by the order 


of the trial court dated December 15, 1960. Once the two days’ late in- 
stallment and subsequent installments were paid, Drazin was secure 
from foreclosure. Brown's right of appeal, whatever that means, cannot 
impose upon this Court the task of deciding issues for a meaningless pur- 
pose. The right to foreclose is gone forever. For this Court to hold 
otherwise would mean that Brown can "have his cake and eat it too." 


The Court is urged to treat this portion of the argument asa 
motion to dismiss the appeal on the ground of mootness. If Brown does 
not admit payment and acceptance of the October 31, 1960, and subsequent 
payments in a reply brief or at oral argument, then Drazin moves the 
Court to return the case to the trial court for purpose of taking testimony 


on the subject. 
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HAVING ACCEPTED WITHOUT OBJECTION ALL PRIOR PAYMENTS 
LATE MORTGAGEE CANNOT ACCELERATE DEBT FOR TWO DAYS' 
LATE PAYMENT 


The trial court was correct in holding that it would be oppressive 
and unconscionable to permit Brown to accelerate the note and foreclose 
on the deed of trust because of the two days’ late payment when Brown 
without objection had accepted all prior payments a few days late. 


Moore Realty Corporation v. Mootchnick, 247 N.Y.S. 712, 713 
(1931): 


"If plaintiff continuously since the making of the mort- 
gage received installments of principal as well as interest 
at a period subsequent to the due date but still within the 
ten days’ grace period for the payment of interest, thus, by 
their continued dealings, leading defendant into the honest 
belief that the grace period applied to both interest and in- 
stallments of principal, a finding that the plaintiff should 
be estopped from foreclosing in the circumstances would 
be warranted.” 


Edwards v. Smith, 322 S.W. 2d 770, 775-777 (Mo., 1959): 


"However, plaintiffs alleged in their petition and now 
assert on appeal an alternative theory upon which to base 
their contention that the foreclosure was wrongful, i.e., that 
the Smiths had engaged in a course of conduct which would 
tend to lull plaintiffs into a false sense of security in con- 
cluding that the mortgage would not be foreclosed if they 
defaulted in payments due on the note. We agree with that 
contention. We have concluded that the evidence in the 
record before us would reasonably support a jury finding 
that the Smiths could not declare the whole amount of the 
note due without first giving reasonable notice to plaintiffs 
that they intended to insist upon the payments being made 
in accordance with the terms of the note and giving plaintiffs 
a reasonable opportunity to make the delinquent payments. 


"Plaintiffs defaulted on the first installment that came 
due on the note. An analysis of the payments thereafter 
will indicate that there were only seven days in the period 
of more than two years that ensued from June 1, 1955, to 
the date the foreclosure proceedings were started that the 
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payments were not in default. However, it should be noted 
that during that period the Smiths accepted a payment of 
five past-due monthly installments on two occasions, and a 
payment of four such installments on another occasion. A 
default existed as to four installments at the time fore- 
closure was started. 


"In that connection it should be noted that plaintiffs 
offered to prove that both prior and subsequent to the exe- 
cution of the note Mr. Edwards had a conversation with Mr. 
Smith in which Mr. Smith agreed that plaintiff could make 
infrequent multiple payments and that he would not fore- 
close if that manner of payment was followed. We rule that 
the evidence of the conversation prior to the execution of 
the note was properly excluded, but that the conversation 
tending to prove an agreement subsequent to the execution 
of the note should have been admitted. Chapman v. Breeze, 
355 Mo. 873, 198 S.W. 2d 717; Ewing v. McIntosh, 359 Mo. 
625, 222 S.W. 2d 738; 20 Am. Jur., Evidence, § 1163, p. 
1016. Since it is admitted that there was no consideration 
for the alleged agreement the evidence would not tend to 
establish a valid, binding, enforceable contract (as such), 
but would be admissible as tending to prove that the Smiths, 
by words and conduct, had induced the plaintiffs to believe 
that the method of payment they had adopted would not: 
result in foreclosure. The theory is that the agreement 
would constitute a waiver or estoppel to invoke the accelera- 
tion clause until after the mortgagee has given reasonable 
notice that he will no longer be bound by his gratuitous agree- 
ment. The principle involved is sometimes referred to as a 
"waiver," Rayburn v. Atkinson, Mo.Sup., 206 S.W. 2d 512, 
and in other cases as a "promissory estoppel, "In re ata 
son's Estate, Mo. Sup.. 202 S.W. 2d 879. 


"As we have heretofore indicated. we hold that erence 
that the note was almost constantly in default for more than 
two years, and that on three occasions the default involved 
four or five monthly installments, and that payment thereof 
was accepted by the Smiths without having invoked the ac- 
celeration clause, and that they had agreed to that manner 
of payment, is sufficient to reasonably authorize a jury find- 
ing that the Smiths had waived the right to insist that the 
installments be paid on the date and in the amount as pro- 
vided in the note until such time as the period of waiver was 
terminated by the giving of notice to plaintiffs that, in the 
future, they would insist upon prompt payment of the install- 
ments and affording a reasonable time in which to make the 
delinquent payments. Rayburn v. Atkinson, supra; Chapman 
v. Breeze, supra; Bogad v. Wachter, 365 Mo. 426, oes Sw. 
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2d 609; Ewing v. McIntosh, supra; Grippo v. Davis, 92 Conn. 
693, 104 A. 165; Collins v. Collins, 348 Mich. 320, 83 N.W. 
2d 213; More Realty Corp. v. Mootchnick, 232 App.Div. 705, 
247 N.Y .S. 712; Meyer V. Zuber, 92 Cal. App., 767, 268 P. 
954; Jaudon v. Equitable Life Assur. Soc. of United States, 
102 Fla. 782, 136 So. 517; McBride v. Stewart, supra; 92 
C.J.S. Vendor and Purchaser § 256, p. 122; Longbotham v. 
Ley, Tex.Civ.App., 47 S.W. 2d 1109; Seamen's Bank For 
Savings in City of New York v. Wallenstein Realty Corp., 
Sup., 6 N.Y.S. 2d 706. 


"In connection with the foregoing we note that in the 
letter of June 29, 1957, to Mr. Edwards, Mr. Smith stated, 
'* * * making it necessary for us to explain that we had 
talked with you and had written to you in repeated efforts to 
get the payments.’ Upon another trial defendants may desire 
to offer proof as to what was done in that regard and the 
trial court can determine whether the evidence is sufficient 
to reasonably support a submission to the jury of the issue 
as to whether the period of waiver had been terminated by 
notice as heretofore discussed. See Annotation 107 A.LR. 
Ta, p. 347. 


"Assuming, for the purposes of this opinion, that the 
Smiths, in the manner heretofore discussed, waived the 
right to insist upon prompt payment of the installments, 
then they did not have the right to foreclose at the time they 
directed the trustee to do so and hence the trustee's sale 
would constitute a wrongful foreclosure. In that situation 
plaintiffs could have brought a suit in equity to set aside 
the sale, or, let the sale stand and sue at law for damages. 
Loeb v. Dowling, 349 Mo. 674, 162 S.W. 2d 875; Peterson v. 
Kansas City Life Ins. Co., 339 Mo. 700, 98 S.W. 2d 770, 108 
A.LR. 583; Missouri Real Estate Syndicate v. Sims, 179 
Mo. 679, 78 S.W. 1006." 


The authorities cited by the court in this case support the trial court 


here. 


The Security Bank was Brown's agent. The agent's knowledge and 
actions were Brown's knowledge and actions. Brown never objected to 


the agent's acceptance of late payments, nor did he instruct the agent, 


except as to this one payment, not to accept late payment. The Security 
Bank had unrestricted authority to collect the payments and apply them 
to the note. The note was in the Security Bank's possession and endorsed 
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in blank. Once the course of conduct was established, Brown could not 
alter it without taking some affirmative action such as putting Drazin on 
notice. Instead, Brown lulled Drazin to sleep and then ambushed him. 
Brown was obviously motivated by the pending action against him in the 
District Court. 


Brown's position overlooks the fact that here we havea long term 
purchase money note, secured by the real estate sold, payments include 
principal and interest, the note is still held by the vendor, and the prin- 
cipal is not all due at one time. Brown is asking this Court to apply an 
isolated principle of law of bills and notes and ignore principles of law 


respecting mortgages, equity, sales and contracts. 


pant 


FORECLOSURE ON A MORTGAGE CONSTITUTES IRREPARABLE 
INJURY AND WILL BE ENJOINED BY A COURT OF EQUITY IF 
FOUND TO BE OPPRESSIVE AND UNCONSCIONABLE 


There is no merit to Brown's position that there was no showing 


or finding of irreparable injury. To argue that one threatened with im- 
mediate foreclosure on a very valuable piece of real estate and loss of 
a very substantial investment is not in danger of irreparable and irre- 
vocable harm is to engage in the highest form of sophistry. The record 
supports that there was a showing and a finding of irrevocable injury. 
The trial court did not have to use the magic words "irreparable injury” 


when such a condition was shown and found to exist. 


Brown's own authorities show that his contention is in error. 


Joseph Bancroft & Sons Co. v. Shelley Knitting Mills, Inc., 268 F. 2d 569, 
573-574 (38rd Cir., 1959): 
(1) The granting or denying of a preliminary injunc- 


tion rests in the sound judicial discretion of the trial court 
and will not be disturbed upon appeal ‘unless contrary to 
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some rule of equity, or the result of an improvident exer- 
cise of judicial discretion’. 


"(2) The applicant for a preliminary injunction bears 
the burden of establishing a right to such injunctive relief 
and that irreparable injury will result to him if it is not 
granted.§ 


"(3) 'The award of an interlocutory injunction by 
courts of equity has never been regarded as strictly a 
matter of right, even though irreparable injury may other- 
wise result to the plaintiff. * * * Even in suits in which 
only private interests are involved the award is a matter of 
sound judicial discretion, in the exercise of which the court 


balances the conveniences of the parties and possible injuries 


to them according as they may be affected by the =. or 
withholding of the injunction. * * *' (Emphasis supplied) 


(4) The equity court's power to issue an interlocutory 
injunction 'which compels the defendant, in order to obey it, 
to take affirmative action should be sparingly exercised’. ® 


“Applying the principles stated to the instant case we 
are of the opinion that the District Court improvidently exer- 
cised its discretion in granting the motion for the preliminary 
injunction. 

"We do so for 'very persuasive reason{s}' in this 'unusual 
case’.9 [261 F. 2d at page 368 ? 


(5) On review of the record we can find no 'irreparable 
injury’ threatening Bancroft which would warrant issuance of 
a preliminary injunction for reasons later stated. Moreover, 


2 Deckert v. Independence Shares Corp., 1940, 311 U.S. 282, 290, 
61 S.Ct. 229, 85 L.Ed. 189: Meccano, Limited 7. John Wanamaker, 
1920, 253 U.S. 136, 141, 40 S.Ct. 463, 64 L.Ed. 822; American Ice 
Co. v. Royal Petroleum Corp., 3 Cir., 1958, 261 F. 2d 365, 368. 


- United States v. W. T. Grant Co., 1953, 345 U.S. 629, 633, 73 S. 
Ct. 894, 97 L.Ed. 1303; Sims v. Greene, 3 Cir., 1947, 161 F. 2d 87, 89. 


7 Yakus v. United States, 1944, 321 U.S. 414, 440, 64 S.Ct. 660, 674, 
88 L.Ed. 834; Rice & Adams Corporation v. Lathrop, 1929, 278 U.S. 
509, 514, 49 S.Ct. 220, 73 L.Ed. 480: Meccano, Ltd. v. John Wanamaker, 
supra, note 5; Hamilton Watch Co. vy. Benrus Watch Co., 2 Cir., 1953, 
206 F.2d 738, 743. 


5 7 Moore's Federal Practice, 2d Ed. 1955, par. 65.04(1), and the 


cases therein cited. 


American Ice Co. 7. Royal Petroleum Corp., supra, note 5. 
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even assuming that some injury might have resulted to 

Bancroft by reason of the denial of a preliminary injunction, 

the District Court failed to ‘balance the conveniences of the 

parties and possible injuries to them according as they may 

be affected by the granting or withholding of the injunction’, 

as is required in the exercise 'of sound judicial discretion’, 

under the cases earlier cited." 
The granting of the preliminary injunction by the trial court rested in 
its sound discretion and Brown has not shown the granting to violate any 
rule of equity or to result in an improvident exercise of discretion. 
Drazin showed a right to the injunctive relief and that denial of the relief 
would result in irrevocable harm to him, i.e., foreclosure. Balancing 
the conveniences between Drazin and Brown illustrates that Drazin's 
loss would have been tremendous while Brown had suffered no harm or 
loss and would suffer no harm or loss by the issuance of a preliminary 
injunction. The injunction in this case did not require Brown to take 
affirmative action. All that it accomplished was to preserve the status 


quo. 


Warner Bros. Pictures v. Gittone, 110 F. 2d 292 (3rd Cir., 1940), 


is not in point. In that case the preliminary injunction altered the prior 


status of the parties. Here the effect was to preserve the status quo. 


Foundry Services v. Beneflux Corporation, 206 F. 2d 214 (2nd Cir., 
1953), merely iterates the policy of not granting equitable relief where 


there is an adequate remedy at law. Drazin's only relief lay in equity. 


In Celebrity, Inc. v. Trina, Inc., 264 F. 2d 956 (1st Cir., 1959), 
there was no need for equitable relief as is present here. Also, the 
court noted the distinction between affirmative and prohibitive prelimi- 


nary injunctions. 


Foreclosure by its nature is irreparable injury to the mortgagor. 
No authority need be cited to show that equity will enjoin an illegal or 
inequitable foreclosure. Under such circumstances equity is the only 
remedy available to the mortgagor. This fact is obviously true in the 
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District of Columbia where the deed of trust is exclusively used as the 
instrument securing loans on land, and the mortgagee can sell the 
security without judicial aid. Judicial review only occurs when the 


mortgagor seeks to enjoin the threatened foreclosure. 


IV 


A POINT OF FIRST IMPRESSION IS PRESENTED AND THIS 
COURT SHOULD ADOPT RULE SIMILAR TO ITS LANDLORD 
TENANT RULE 

This appeal presents a case of first impression. There are no 
reported cases in this jurisdiction on the specific point here involved. 
However, our trial courts have always exercised their equitable powers 
to enjoin a foreclosure and prevent a forfeiture, where the party seeking 
relief was willing to pay and do equity. An appropriate analogy is the 
attitude of our local courts in the Landlord-Tenant relationship with 
respect to forfeiture of leases. See Trans-Lux Radio City Corp. v. 


Service Parking Corporation, 54 A. 2d 144, Mun. Ct. of App. D.C. (1947), 
where the Court, at p. 146, said: 


"At least since Sheets v. Selden, 7 Wall, U.S., 416, 19 L.Ed. 
166, it has been the rule in this jurisdiction that a court of 
law or equity may relieve a tenant from forfeiture of his 
lease for nonpayment of rent by permitting him before or 
after judgment, so long as he is in possession, i.e., before 
"execution is executed,’ to pay the rent due, with interest 
and costs. Upon this being done, a final stay of proceedings 
is ordered. See also Kann v. King, 204 U.S. 43, 27 S.Ct. 
213, 51 L.Ed. 360; Saks v. B. H. Stinemetz & Son Co., 54 
App. D.C. 38, 293 F. 1005; Sechrist v. Bryant, 52 App. D.C. 
286, 286 F. 456; Davis v. Taylor, 51 App. D.C. 97, 276 F. 
619." 


A vendee who has signed a long term money purchase mortgage or 
deed of trust is very much like a tenant for a term of years. The same 
rules of law or equity should apply. In most instances the vendee's 
loss will be greater than the tenant's. 
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Drazin did not seek equity without doing equity. The first and 


second trust payments were, and are, kept current except for the techni- 
cal default. The tax and insurance bills were paid. The property which 
is the security has not been endangered. There is no apparent danger 
that future payments will not be made on time. | 


In Lieberbaum, et al. v. Surfcomber Hotel Corp., 122 S. 2d 28, 
Dist. Ct. of App. of Fla. (1960) and Domus Realty Corp. v. 3440 Realty 


Co., Inc., et al., 40 N.Y.S. 2d 69, Sup. Ct., N.Y. County (1943), later 
affirmed on appeal, 41 N.Y.S. 2d 940, situations almost identical to the 
one presented here, the Courts prevented the foreclosures. 


In Lieberbaum v. Surfcomber Hotel Corp., supra, at pp. 28-30, 
the court said: 


"There can be no doubt of the right of a chancellor to 
deny foreclosure based upon an acceleration where there 
are substantial equities in the case which render the ac- 
celeration unconscionable. See Kreiss Potassium Phos- 
phate Co. v. Knight, 98 Fla. 1004, 124 So. 751; River Hold- 
ing Co. v. Nickel, Fla. 1952, 62 So. 2d 702; 2 Pomeroy's 
Equity Jurisprudence, § 439 (5th ed. 1941); 22 Col.L. Rev. 
266 (1922). 


"The controlling question is then, whether the tacts in 
this case support the chancellor's application of the prin- 
ciple expressed. Findings of fact were included in the final 
decree and reference to the record reveals that these find- 
ings are based upon sufficient competent evidence. They 
are therefore binding upon an appellate court. Treasure, 
Inc. v. White Star Realty Co., Fla. 1958, 101 So. 2d 866. 
These findings are as follows: 


"'On January 25, 1959, payment of ieee and 
interest was due on each mortgage. A grace period 
provided by the terms of the instruments extended the 
time for payment until February 9, 1959. Those pay- 
ments were not made. On February 11, 1959, suit was 
instituted by plaintiffs seeking acceleration of the 
mortgages in conjunction with foreclosure thereof and 
appointment of a receiver for each hotel. Notification 
of plaintiffs’ action was made by day letter to Edward 
J. Mirmelli in Chicago, Illinois, Mirmelli being the 
principal stockholder of the defendant corporation. 
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"'On February 12, 1959, tender of the payments 
in default in the sum of Eight Thousand Nine Hundred 
Sixty-two and 50/100 ($8,962.50) Dollars together with 
One Thousand /$1,000.00) Dollars as attorneys' fees 
was made, in cash, by defendants’ attorneys to plain- 
tiffs’ attorneys. The tender was refused. That sum, 
together with subsequent payments, was deposited by 
defendants into the Registry of the Court after similar 
tender and rejection by plaintiffs. 


"'The testimony reveals, without dispute, that un- 
til January 25, 1959 all payments on the mortgages had 
been made by defendants from Chicago, but that com- 
mencing with January 25th installment, payments were 
to have been. made directly from the hotels in Miami 
Beach. Accordingly, a schedule of payments was given 
to the bookkeeper at the hotels in Miami Beach, checks 
were drawn, though unsigned, and deposited with her, 
with specific instructions for completion and delivery 
of the checks when they were due. The checks were to 
be signed by the manager of the hotel properties who 
had the power of signature. Those checks were neither 
signed nor delivered, in accordance with the instruc- 
tions. 


"'Credible testimony, though contradicted, indi- 
cates that Jack Lieberbaum, the only plaintiff who 
testified before the Court, was present at the hotels’ 
premises on February 11, 1959, and several times 
during the preceding seven-day period. The testimony 
further discloses that he was aware of the manager's 
authority to sign checks, that he knew of the availabil- 
ity of funds, but that he, on no occasion, indicated that 
he had not received payment, nor did he ask for pay- 
ment. 


"'ht is clear from this record that Lieberbaum 
was desirous of regaining possession of the two hotels 
and that he believed that acceleration would render it 
impossible for defendants to protect their equity in 
the hotels, after the severe economic reversal in the 
hotel industry in Miami Beach the preceding year. 


'''The traditional role of the Chancellor must be 
considered in determining the equities in this cause. 
The plaintiffs seek the aid of a Court of Equity for the 
purpose of bringing about an unconscionable result. 
Circumstances may exist where withholding the right 
to accelerate is appropriate. Were this not so, there 
could never be occasion for the enforcement of 
equitable doctrines. 
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"'The evidence is clear that plaintiffs knew, from 
past experience, that some excusable oversight was 
the cause for non-payment of the January 25, 1959, 
installments. Plaintiffs could have secured payment 
by a single demand and prevented acceleration and 
possible forfeiture. To grant plaintiffs’ relief prayed 
for herein would be to assist them in securing an in- 
equitable result under the circumstances existing in 
this case. This, a Court of Equity will not do.'" na 


In Domus Realty Corporation v. 3440 Realty Co., Inc. supra, at 
p. 70, the court said: 


"For this default, the mortgagee elected to declare the 
the principal amount of the mortgage to be due; foreclosure 
proceedings were commenced on December 3, 1942, anda 
receiver of the property was appointed. The defendant 
asserts that its default was unintentional; that it was the 
result of a mistake as to the period of grace allowed in the 
bond and mortgage; that the mortgagee has in no way been 
prejudiced by the slight delay in paying the instalments due; 
that the conduct of the mortgagee under the circumstances 
of this case was so unconscionable, harsh and oppressive as 


to warrant a court of equity in refusing its active aid to ac- 
complish the foreclosure sought. 


"In Graf v. Hope Bldg. Corporation, 254 N.Y. 1,:171 
N.E. 884, 70 A.L.R. 984, decided in 1930, it was held by a 
divided court of four to three that a mortgagee was entitled 
to enforce an acceleration clause in the absence of fraud, 
bad faith or unconscionable conduct; that a mortgagee could 
strictly insist upon its contract rights and refuse a tender 
of interest which, as a result of errors and negligent omis- 
sions, was not made until the expiration of a twenty-day grace 
period. That case is marked by a strong dissenting opinion 
by Chief Judge Cardozo, one of the few he wrote in the many 
years that he served on the highest court of our state. The 
dissent was concurred in by Lehman and Kellogg, JJ. In 
Ferlazzo v. Riley, 278 N.Y. 289, 292, 16 N.E. 2d 286, 287, 
decided in 1938, the Court of Appeals cited the Graf case in 
connection with the following pronouncement: 'We need only 
say that a mortgagor is bound by the terms of his contract 
as made and cannot be relieved from his default, if one exists, 
in the absence of waiver by the mortgagee, or estoppel, or 
bad faith, fraud, oppressive or unconscionable conduct on the 
latter's part." 


And at p. 73, said: 


"The default clearly was an inadvertent one based upon 
a misunderstanding by a doctor unversed in real estate 
matters. The plaintiff within a year and a half received al- 
most $17,000 in cash paid to it by the defendant. Plaintiff 
was in no way prejudiced, so far as the papers on this motion 
indicate, by the slight delay in making the small quarterly 
payment of interest and instalment of principal, and this trivial 
default is entirely out of proportion to the harshness of the 
plaintiff's action in declaring the entire amount of the principal 
due under the acceleration clause, and depriving the defendant 
of the benefit of a mortgage that had almost nineteen years 
more to run. 


"I am of the opinion that if the facts set forth in the 
opposing affidavit are established at a trial they would con- 
stitute a good defense within the rule laid down in Graf v. Hope 
Bldg. Corporation, 254 N.Y. 1, 171 N.E. 884, 70 A.LR. 984, 
and Ferlazzo v. Riley, 278 N.Y. 289, 16 N.E. 2d 286. They 
would show that the action of the plaintiff, under the circum- 
stances of this case, was so oppressive and unconscionable as 
to warrant a court of equity in refusing to extend the affirma- 
tive aid sought by the plaintiff. 


"Throughout the history of our law it has always been the 
deep concern of equity to temper the wind to the shorn lamb. 
To that concern equity owes its origin; that same concern is 
manifest throughout the period of its growth and development. 
To equity a suitor came for relief against the merciless appli- 
cation of some of the rules of the common law. Early in the 
history of equity came the pronouncement from the Chancellor 
that he who seeks equity must do equity. 


"The Graf case was cited by the Court of Appeals ina 
later decision, Ferlazzo v. Riley, supra, as holding that a 
mortgagor cannot be relieved from his default ‘in the absence 
of waiver by the mortgagee, or estoppel, or bad faith, fraud, 
oppressive or unconscionable conduct on the latter's part.’ 
The court, in its very language, does not limit relief to fraud, 
waiver, estoppel, or bad faith: it specifically holds that relief 
may also be afforded for ‘oppressive or unconscionable con- 
duct’ on the part of a mortgagee. 'Oppressive or unconscion- 
able conduct’ were not mere passing words. They were intended 
to have meaning and purpose. Those words are not so much 
words of art as they are of popular usage and significance. 


"Tested by ordinary definition and by common understand- 
ing, ‘oppressive’ means conduct that is unjustly burdensome, 
harsh or merciless and ‘unconscionable’ means conduct that is 
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monstrously harsh, that is shocking to the conscience. If 

the facts set forth in the opposing affidavit are established 

at a trial, they would certainly constitute 'oppressive or un- 

conscionable conduct on the part of a mortgagee’ atin the 

rule laid down by the Court of Appeals." 

This Court should adopt for this jurisdiction the dissenting opinion 
of then Chief Judge Cardozo in Graf v. Hope Bldg. Corporation, 254 N.Y. 
1, 171 N.E. 884, 70 A.L.R. 984 (1930). Cardozo's opinion is a classic 
written by one of the greatest legal scholars of all time. If this Court 
adopts Cardozo's opinion, then there is no question that what Brown is 
attempting here should be enjoined. Drazin would even be protected by 
the four to three majority opinion, for what Brown was attempting was 
in bad faith, unconscionable, and oppressive. Brown was not trying to 
protect his note but was trying to bring pressure to bear on Drazin in 
the pending breach of contract action. Brown himself elected to let the 
record show his motive as follows: "For the record's sake he (Brown) 
just wanted to be nasty, if you want it that way.” (J.A. 22) Brown's 
desire to harass, embarrass, coerce, and inconvenience Drazin for so 


trivial a breach must move the heart of equity. 


Vv 


A MORTGAGE IS A SHIELD AND NOT A SWORD 


The purpose of a mortgage is to secure the debt. It is a shield 
and not a sword. The creditor or mortgagee is only entitled to have his 
loan protected. He may not use the mortgage for more. Brown is 
attempting to use the mortgage as a weapon pressed against Drazin's 
throat to extract concessions in the pending breach of contract action. 
He was stopped by the trial court. The trial court did not endanger 
Brown's security. It only preserved the status quo. 


The primary purpose of an acceleration clause is to permit the 
creditor to proceed on the entire debt rather than to wait for each in- 


stallment to come due when the debtor is truly in default and it is 
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obvious that payment is not forthcoming. A two days' technical default 
hardly justifies use of the acceleration clause. When the motive is not 
debt collection but inequitable coercion, then equity should intervene. 


Brown bargained and sold on the basis of a long term installment 
note. He should not be placed in a better position than he bargained for. 


This Court should keep in mind that we are dealing with real people 
and their fortunes. We are not play acting. Brown is trying to act the 
part of the villian in a nineteenth century melodrama in which he threatens 
to foreclose if he cannot have the hand of the heroine in marriage. 


vI 


ACCELERATION WOULD RESULT IN UNJUST ENRICHMENT 
OF MORTGAGEE 


Drazin paid Brown a very large time price for the property. The 


cash price would have been less. See Lincoln Loan Service, Inc. of 


Takoma Park v. Motor Credit, 83 A. 2d 211, Mun. Ct. of App. (1951). If 


Drazin must pay Brown approximately $47,000 now instead of over a 
period of many years, Brown will be unjustly enriched for a very trivial 


breach. 


This Court undoubtedly is aware that second trust notes sell ata 
substantial discount in the open market. Present lump sum payment of 
the face amount of the note will enable Brown to collect the true value of 
the note plus the discount. 


vil 


FAILURE TO GRANT MORTGAGOR RELIEF IN THIS 
TYPE OF SITUATION WOULD BE CONTRARY TO 
PUBLIC POLICY 
In deciding this appeal this Court is confronted with a question of 
public policy. In the District of Columbia the deed of trust is the instru- 
ment used for mortgages. Foreclosure is affected by trustees’ adver- 
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tising and selling without resort to judicial approval. The sales are 


final and irrevocable. The majority of property is encumbered by deeds 
of trust. If a few days’ late payment of one installment can result in ac- 
celeration and foreclosure, then all home Owners, as well as owners of 
other types of property. are perpetually in danger of forfeiting and losing 
their properties and investments. At one time or another all debtors 
figure to be late in payment of an installment. Mortgagees are protected 
by interest and late payment charges. : 


Reputable lending agencies would not attempt foreclosure under the 
circumstances present in this appeal. However, this Court must be 
aware of the large amount of second trust dealings engaged in by inves- 
tors and speculators in the District of Columbia. The rule which Brown 
urges this Court to adopt would result in the legal holdup of thousands of 
mortgagors under threat of foreclosure. One or a few days’ late payment 
would bring demand for exorbitant concession charges. If the mortgagor 
refused to pay, the mortgagee would direct the trustees to advertise and 
sell the security. Brown's rule of law would bar the seeking of judicial 
relief. For an illustrated example of what pitfalls await the ordinary 
purchasers of real estate and why equitable remedies must not be cut 
off, this Court should study the facts in its own case of Brown v. Coates, 
102 U.S. App. D.C. 300, 253 F.2d 36 (1958). 


CONCLUSION 


For the foregoing reasons, appellants (1) move the dismissal of the 
appeal because of mootness and/or (2) respectfully submit that the ruling 
below be affirmed. 


Respectfully submitted, 


JOSEPH LEVIN 


401 Third Street, N.W. 
Washington 1, D. C. 


Attorney for Appellees 


